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Financially Irresponsible Motorists 


Th is the full text of the Report on 
Problems ( reated by Finan tally Irre 

ponsible Motorists, prepared by th 
Committee on Insurance Law, The A 

sociation of the Bar of the City of Nez 
York. The report adopted at « 
stated meeting of the Association held 
on December 9, 1952. Chairman of the 
committee ts James B. Donovan 


Was 


Committe 


| N 1950 the Executive 
Association of the Bar of the 


New York 


surance Law 


directed the Committee o 
whether 
made to the legislatur« 
upon the subject of compulsory automobile 
liability [ 
hicles im the 


to consider recom 


mendations shy vuld be 


msurance for owners of motor ve 
State of York As the 
study progressed, its scope has included all 
problems 


New 


financially 


State. 


created by Irrespol 


sible motorists in this 


have been 
with the 


comprehensive 


Two subcommittees 


sively 


succes 
Mean 
upon the 
basic facts and issues has been made public 
by the 
joint 


concerned inquiry 


while, a report 
state insurance department’ and a 
committee has been 


sidering the matter. 


legislative con 


Pro pe sed legislation 


The Problem of the Uninsured Motorist, A 
Report to Superintendent of Insurance Alfred 
J. Bohlinger, by Deputy Superintendent George 
H. Kline and Special Assistant Carl O. Pearson, 
November 15, 1951. The report is notable as a 
comprehensive analysis of the subject 

2 Motor Vehicle Accident Statistics (1951), 
Bureau of Motor Vehicles, State of New York. 

* According to the National Safety Council's 
Accident Facts 1952, in the year 1951 there were 
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upon the subject 
duced 


legislature 


probably will be intro 


during the coming session of the 


A bibliography of selected materials is 
appended to this report, which 
field of inquiry but 


detail every aspect of 


generally 
covers the does not 
a subject with many 


ramifications 


The Background 


Automobile accide nts, 
this 


both country-wide 


and in state, have assumed a major 


economic significance. In 1946 
number of reported automobile 
New York 217,297 with 
104,812 persons injured; in 1951 there were 
331,627 reported accidents, with 159,090 per 
sons injured 
in 1951 has 


Country 


and 


the total 


SOK ial 


accidents bal was 


Property damage in this state 
been $83,384,927. 
demonstrate the 
of the problem 


estimated at 
wide statistics 
national scope 


It 1s 


must be 


evident that the primary objective 
to reduce the number of accidents 
highways. Although 
complishments have been noteworthy in the 
past, the 


every 


upon out Satety ac 


comjnunity must continue to aid 
designed to with the 
grave public hazards presented by automo 
biles, drivers, traffic As a stu 
dent of the subject recently declared 


measure cope 


roads and 


reported 9,400,000 automobile accidents and 
1,350,000 resultant personal injuries in the 
United States. Property damage was estimated 
at $1,400.000,000. The total estimated cost of all 
automobile accidents in 1951 was $3,400,000,000. 

*Henry S. Moser, ‘“‘The Road for the Unin- 
sured Motorist,"’ The Insurance Law Journal, 
November, 1951, p. 849 (a speech delivered 
before the Insurance Section of the American 
Bar Association, September 17, 1951). 
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“The 


death and disability is one which is unre- 
compensable. It can be 


direct social loss to the nation from 


lessened only by 
accident reduction, which must be the pri 
mary concern of legislative commissions, of 
the insurance industry and of the members 
Saving lives is much more im 


portant than 


of the bar 


monetary reimbursement. 


l.egislatures, civic organizations, bar asso- 
and all of us individually should 
work for street and highway im 


provements, for the strengthening of drivers’ 


ciations 


therefore 


licensing and motor vehicle registration 


laws and for rigid enforcement of such acts, 
for expansion of driver education, tor period 
Inspec tion of motor vehi les, lor re 


tion of drivers and for 


W hile 


tions are 


examina 
uniform traffic laws.” 


primary in nature, such considera 
beyond the scope of this report, 
which is concerned solely with recompens: 
for financial losses resulting from motor ve 
was found by a 
1937 that “it is of 


extreme social importance to determine how 


hicle accidents It joint 


legislative committee in 


and under 
what circumstances and to what extent legal 
The 


connection it 


compensation can be assured 
remedies should be made available.” ° 
report pointed out: “In this 
should be borne in mind that this problem 
affects the killed or in 


immediate family, but 


not nly 
jured 
the public at 
compelled through 


person 


and his also 


large who are most often 


public agencies to assume 
family support, and more directly 


landlord.” 


addressed 


the burden of 


} 


the doctor, the grocer and the 


This committee accordingly has 
itself exclusively to the question of reasonably 
assuring financial recompense to those who suf 
fer personal injury or property loss as a con 


automobile accidents in this state 


sequence 


Present Situation in New York 


conclusion of the committee that 
State of 


It is the 
although a problem exists in the 
New magnitude. 
The number of unsatisfied judgments in this 


York, it is not critical in 


state probably does not exceed % of 1 
total 


per 
1 


cent of the casualties; * 


automobile 


‘Report of Joint Legislative Committee to 
Investigate Automobile Insurance, Legislative 
Document (1937) No. 84, p. 151. 

®J. Dewey, Dorsett, Address on Compulsory 
Automobile Insurance, San Antonio, Texas, May 
25, 1951. According to the Safety Responsibility 
Aggregate Monthly Reports of the Bureau of 
Motor Vehicles for 1950 and 1951, during the 
calendar year 1951 there were 654 suspensions 
for failure to satisfy judgments. This amounts 
to one unsatisfied judgment for each 5,889 motor 
vehicles registered in the state. 


Report to the Reader 


THIS ISSUE IN BRIEF 


Of special interest to those practi 
tioners confronted suit in 
Louisiana involving 
the article by Robert W. Williams, 
Jr. Cat 103) contains an 
outline helpful where arson is 


with a 
fire insurance is 
page which 
inter- 


posed as a defense 
2 
Awards 


Ray Murphy pre 
case for the 


In “The Future of Insurance 


ind Compensation” 
sents the 
the trend 
exemplified by the 


opponents to 
liability 
doctrine of com- 

Mr. Murphy is 
the Association of 
His 
The other 
1s presented at 
Cohen, Los An 
geles trial lawyer. Mr. Cohen bases 


toward broadet 
parative negligence 
general counsel for 
Casualty and Surety Companies. 
article appears at page 90 
side of the 


75 by 


question 


> ‘ 
page ren 





his favorable comments on the com- 


doctrine on his 


“Negligence 


parative negligence 


personal survey of Law 
in Europe.” 
@ 

\s H. Harold Leavey, the author of 
the paper beginning at page 108, points 
out, United States 
pertaining to In 
east 100 


articles have 


although the has 


had 


retaliatory laws 
| 
| 


rela 
reviewed the 
latest 
judicial pronouncement relating to re 


' 
tallatory 


Surance tor at 


tively few 


years, 


cases and problems. For the 


insurance taxation, see the 


case digest on page 130 


statistics are inconclusive, however, 
laimants will not sue a finan 
\ joint legis- 


lative committee has estimated that 94 per 


such 


because 


cially irresponsible motorist 


many c 


cent of all resident motorists carry automo 
bile liability insurance policies with limits 
of at least $10,000 for 
$20,000 for all persons injured in one acci 


any one person and 


dent, as well as $5,000 for property damage 


liability Moreover, not ail uninsured mo- 


teport of Joint Legislative Committee on 
Insurance Rates and Regulation, Legislative 
Document No. 57, p. 88 (1952). The Motor 
Vehicle Bureau report for 1951 states that of all 
persons reporting accidents, 95.26 per cent pre 
sented evidence of insurance in effect. It must 
further be noted that many accidents involve 
no liability on the part of any person. Accurate 
statistics should be available from the operation 
of a new statute authorizing the Commissioner 
of Motor Vehicles to require registrants to dis- 
close the existence of insurance. Vehicle and 
Traffic Law, Sec. 11, as amended by Laws of 
1952, Ch. 166, approved March 25, 1952 
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torists are financially irresponsible.” The 
foregoing statistics do not reflect the addi- 
tional recompense available to individuals 
through automobile medical payments in- 
surance (indemnity regardless of liability), 
workmen’s compensation insurance, dis- 
ability insurance, accident and health insur 


ance, hospitalization plans, etc. 
facts, cases of 
and the 


these 
continue to 
cordingly has considered various 
of further alleviating the situation. Basic 
to its recommendations is an outline of the 
present statutes in effect in New Yorl 


Despite hardship 
committee at 


methods 


exist 


Financial Responsibility Law.—The orig 
inal New York Financial Responsibilty Law 
[Article 6-A of the Vehicle and Traffic 
Law] became effective September 1, 1929 
It was completely revised and strengthened 
in 1941, effective January 1, 1942, and has 
been amended at every legislativ: 
since that time 


session 


The most important provision of the law 
is the requirement of security and proof of 
financial responsibility in the event of acci- 
dent. This requirement is set forth in Sec 
tion 94-e, which provides that not less than 
ten nor more than 60 days after receipt by 
the Commissioner of Motor Vehicles of a 
report or notice of an accident which has 
resulted in bodily injury or death, or in 
property damage exceeding $50, the com 
missioner shall suspend the driver’s license 
of the operator, and all registrations of the 
owner, ot a 
involved in the accident, unless the opera- 
both 
to satisfy judgments which may 
result from the accident and until they fur- 
nish proof of 
the future. The amount of security is fixed 
by the commissioner. 


motor vehicle in any manne 


tor or owner or furnish reasonable 


security 
financial responsibility fos 
The section is by its 
terms inapplicable where there exists lia 
bility insurance in the limits of $10,000 for 
each person, $20,000 for all persons, and 
$5,000 for property damage, per accident 
(hereinafter called “standard limits”) and in 
certain other instances. 


Where security is not deposited in ac 
cordance with the requirements, suspension 
remains in effect unless and until the per 
son whose license has been suspended com 
plies with the requirement, obtains a release 
or judgment in his favor or satisfies 
judgment rendered against him, and also 
gives proof of financial responsibility for 
the future, 


any 


* The Bureau of Motor Vehicles Report for 
1951 states that $1,291,363 was deposited as 
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Under Section 94-i, the commissioner is 
also required to take action upon receiving 
proper evidence that a resident of the state 
has had his operating privileges suspended, 
revoked or cancelled in any other state, 
provided that such other state has enacted 
similar provisions. In that 
quired to suspend the license of the resident 
if he was the operator, and all of his regis 
trations if he was the owner, of a motor 


case he is re 


vehicle involved in such accident, the sus 
pension to continue until the resident fur 
nishes evidence of his compliance with the 
law of such other state relating to the deposit 
of security 

Other provisions of the law require proof 
of financial responsibility in the event of 
certain convictions [Section 94-a] and sus 
pension for judgments 
| Section 94-b], such suspension to continue 
until the judgment is satisfied at least to 
the standard insurance limits and proof of 
financial responsibility for the future is 
furnished. 


failure to satisfy 


This legislation is the most advanced of 
its type. Forty states have similar stat- 
utes, while six others have an earlier ver 
sion of the legislation under which financial 
responsibility for the future is required only 
after an unsatisfied license 
suspension has been recorded against the 
persons involved, 


judgment or a 


While the financial responsibility law has 
induced tremendous numbers to obtain in- 
assured financial recom 
pense in most cases, it has not completely 
solved the problem and cannot do so. Mo 
within its only when 
they become involved in an accident or are 
convicted of specified offenses. 


surance and has 


torists come scope 


Public Vehicles.—Insurance or equivalent 
security must be provided by all taxicabs 
and other passenger-carrying vehicles oper- 
ating in this state [Vehicle and Traffic Law, 
Article 3, Section 17] Similiar require- 
ments are imposed upon every omnibus 
every vehicle com- 
mon carrier under the supervision of the 
Public Commission [Public Serv 
ice Law, Article 3-A, Section 13-a; Article 
2_f, Section 63 rj. 


orporation and motor 


Service 


Minors.—Sections ll-a and 4l-a of the 


Vehicle and Traffic Law provide that the 


commissioner shall not issue a certificate 
minor f 
motor vehicle or motorcycle unless such 


(Continued on page 130) 


of registration to any owner ot a 


security by uninsured persons and 23,291 re- 
leases (indicating settlement) were filed. 
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Pending Federal Legislation 


The bill which would provide for a national 
program of health insurance, pet project of 
the previous Administration, has been rein 
troduced to the Eighty-third 
H. R. 1817, 


Also reintroduced is the bill providing for 
a national program of flood insurance, H. R 
377. Although it is the opinion of the in- 
surance industry that such a program could 
not feasibly be set up on a sound basis, the 
industry announced last year that it would 
support such a program, if enacted, to avoid 
the setting up of another huge government 
bureau at the expense of the taxpayers. 

The federal government would pay the 
major part of the cost of health and medical 
insurance if H. R. 482, introduced by Rep- 
resentative Keating of New York, is en 
acted. The bill would allow taxpayers to 
credit the cost of premiums for such insur- 
ance against their income tax. The amount 
of the premiums which could be deducted 
from taxes would vary from 90 per cent, 
where the adjusted gross income of the tax 
payer is $2,000 or less, to 60 per cent on 
incomes over $10,000. 

Mutual fire and casualty insurance com 
panies would be subjected to the same fed- 
eral income tax rates as stock companies 
under H. R. 1559, introduced by Represent 
ative Mason of Illinois. The bill would 
require the “mutuals” to pay the corporate 
rate of tax on underwriting income and net 
investment income. The bill removes the 
exemption granted them in Section 204 (a) 
of the Internal Revenue Code. 


Congress as 


The extension of old age and survivors 
insurance to include groups presently ex 
cluded is considered probable. The exten- 
listed which must 
be considered by Congress, in a joint state 


sion was as legislation 


What the Legislators Are Doing 


SSPE ey 
on: Sa Mah a Oey ion 
‘ ege B 


ment issued by Senator Taft, majority leader 
in the Senate and Representative Martin, 
Speaker of the House. Also, Republican 
and Democratic leaders in Congress last 
year pledged that full-scale hearings would 
be held in 1953 on key One issue 
that must be resolved is the 
section of last 


issues. 
inoperative 
amendments which 
purports to freeze the wage credits of per- 
manently and totally disabled persons dur- 
ing the period of disability. Another provision 
dropped from last year’s amendments be 
cause of its character but 
promised a rehearing, provided for optional 
coverage of state and local government 
employees under the old age and survivors 
insurance program, if they voted for it. 


year’s 


controversial 


Representative Javits of New York has 
revised and reintroduced his resolution call- 
ing for an investigation by the House Inter 
state and Foreign Commerce Committee of 
interstate motor vehicle accident and insur 
ance rates, safety, and barriers to interstate 
motor vehicle operation, H. Res. 45 A 
supplementary resolution would provide $50,000 
for the investigation. 

An investigation of the operation of acci- 
dent, health and hospitalization insurance 
companies, associations, societies and funds 
is called for by H. Res. 57, introduced by 
Representative Multer of New York. 

Deductions from the compensation of gov 
ernment officers or employees to pay life, 
health, and medical in 
surance premiums would be permitted at 
the request of the insured by H. R. 1590, 
introduced by Representative Miller of Cali 
fornia. 


accident, hospital 


Pending State Legislation 


Legislators in the various states have in 
troduced an enormous number of bills that 
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cither seek to enact new insurance laws or 
to revise old statutes. None of the intro- 
ductions has yet been enacted into law. 
Summarized and classified here are some 
of the more important bills of 
interest. 


insurance 


Accident and Health Insurance 


The uniform accident and health insurance 
policy provisions law has been introduced in the 
legislatures of four states. The uniform pol 
cy law is introduced in Indiana by H. B. 168, 
in North Dakota by S. B. 119, in South 
Dakota by H. B. 675 and in Vermont by 
H. B. 58. 


\ New York bill would require the filing 
{ the compensation rate schedule used by 
and brokers 
group accident and health insurance 


soliciting 
‘I his 
supplants the former requirement for the fil 


insurers for agents 


ing only of the maximum rate paid and also 
extends the requirement to compensation 


paid brokers, A. B. 578. 


Maine legislators have under consideration 
H. B. 112, which would require accident in 
surance for boxers, covering injury or death 
while in the ring. 


A proposed Minnesota measure would per 
mit dentists to set up nonprofit medical serv 
ice plan corporations similar to those now 
permitted to be set up by doctors, S. B. 361 


Agents and Brokers 


Several agent and broker bills have been 
ntroduced in California. Misstatements on 
applications for license renewal or notices 
to keep licenses in force would be grounds 
for revocation, A. B, 521. Licensed insur 
ance agents of any state or of any Canadian 
province would be permitted to take the 
broker’s qualifiying examination in Califor 
nia, S. B. 269. Residence in California would 
no longer be required for the granting of a 
limited broker’s license to employees and 
officers of admitted insurers for transacting 
insurance on out-ol-state risks, but such 
limited licenses would not be granted to 
personnel of life or life and disability in- 
surers, S. B. 271. Surplus line brokers in 
California would be permitted to issue cet 
tificates evidencing the placement of insur 
ance with a nonadmitted insurer, subject to 
several restrictions, S. B. 371 

A Colorado bill would prohibit nonresident 
insurance brokers from acting as sales agents 
or from appointing sales agents to act in 
their behalf, S. B. 41. Another Colorado 
bill would require examinations of insur- 
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ance solicitors employed by agents. Ex 
aminations of solicitors and agents would 
be held every four months. Ticket agents 
for common carriers who sell accident and 
personal effects insurance to passengers 
would be exempted from the license require 
ment. The expiration date for licenses would 
be moved up from March 1 to January 1, 
and a license fee would be required for 
renewal, H. B. 12. 

Excess line insurance policies would be 
allowed to be written by qualified agents in 
Connecticut subject to a broker’s fee of $200 
and a gross premium tax of 3 per cent. The 
bill describes the types of coverage included 
in the classification, H. B. 394. 

An extensive measure defining and reg 
ulating agents for life and health and acci 
dent insurance companies has been introduced 
in the Georgia Legislature. The bill would 
establish minimum qualifications for such 
agents and would require the examination 
of license applicants, H. B. 378. 


An Indiana measure would create a board 
of insurance agents examiners to have charge 
over the determination of the qualifications 
of applicants for agents and brokers licenses 
Che board would consist of seven members, 
one of whom would be the insurance com 
missioner, H. B. 182. 

Examinations would be required in Iowa 
of first time appointees for an agent’s license 
for life insurance and annuities, or life, health 
and accident insurance. The examination 
requirement would not apply to ticket agents 
of common fraternal insurance 
societies whose only insurance activity is 
the issuance of accident insurance tickets; 
neither would it apply to temporary licenses 
issued to debit agents servicing policies of 
industrial life insurance, H. B. 188. Another 
lowa bill would require the formal applica 
tion for license and determination of qualifi 
cations for any person not having an agent’s 
license for at least three of the preceding 
five vears, S. B, 124. 

The Massachusetts insurance commissione: 
would be required to deny an agent’s li 
cense to any applicant whose principal inten 
tion was to relatives’ o1 
employers’ or employees’ property, H. B. 1901 


carriers or 


insure his own, 


paid by an assured to a 
broker or agent for placing insurance undet 
circumstances allowing no commission or 
brokerage would specifically not be prohibted 
by New Jersey laws regulating rate making 
and rating organizations, A. B. 121. 
Another state where a strict agents and 
brokers licensing law is proposed is North 
Dakota. The bill sets up complete controls 
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over the examination, licensing, regulation 
and supervision of agents, sub-agents, brokers 
and solicitors, S. B. 237. Another North 
Dakota introduction authorizes the writing 
of surplus line insurance by licensed insur- 
ance agents. The license fee would be set at 
$10 and agents would be required to execute 
a $2,000 penal bond, H. B. 708. 


A Wyoming bill specifically requires writ 
ten examinations for an agent’s license to 
sell fire, casualty or inland marine insurance 
and sets a license fee of $10, H. B. 59 


Dram Shop Legislation 


Dram shop legislation has been introduced in 
both Connecticut and North Dakota. The 
Connecticut bill would amend the present act so 
that merely who 
drinks on the premises, rather than to an intox 
icated person, would create liability and the bill 
would extend the liability to the local dis- 
tributor and his agents, H. B. 650. The 
North Dakota bill would create a dram shop 
law in that state. It would create liability in 
the seller of the alcoholic beverage and the 
of the building, H. B. 832. 


selling liquor to a person 


ownel 


General Insurance Business 


A proposed California constitutional amend 
ment would remove a tax benefit enjoyed by 
insurers, which permitted them to deduct 
estate against a home 
or principal office in the state from the 
premium tax, A. C. A. 21. The required 
excess of paid-in capital of casualty insurers, 


real taxes assessed 


not transacting either fire, marine or surety 
insurance, would be raised from $50,000 to 
$100,000 in excess of aggregate capital amounts 
required; and the required amount of capital 
for engaging in any or all of liability, work- 
men’s compensation, or common carrier 
liability insurance and automobile insurance 
would be from $50,000 to $100,000, 


A; Doe. 


\ Colorado would remove 
the exemption from the 2 per cent premium 


raised 


introduction 


tax granted to an Insuraice Company having 
5G per cent or more of its assets invested in 
state or local bonds and warrants or in prop 
erty within the state, H. B. 19. 


An Iowa bill would permit the funds of 
life insurance companies and associations to 
be invested in obligations of the International 
Bank for Reconstruction and Development, 
S. B, 25. A proposed amendment to the 
original bill would limit such investment of 
funds to 2 per cent of total assets, would 
declare the contracts of any company so 
investing not eligible for purchase by fidu- 
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ciaries, and would prohibit such investment 
where the bonds or evidences of indebtness 
are based on loans to Communist nations 

An extensive revision of the statutes gov 
erning the operation of many branches of the 
insurance business would be made in New 
Jersey, S. B. 14 

Domestic life insurance companies in 
Massachusetts would be permitted to acquire 
real property for investment to the extent 
of 5 per cent of their assets rather than 
3 per cent as at present, H. B. 988. 


Minnesota would place higher taxes on 
the writing of marine insurance. Rather than 
the 2 per cent tax upon gross premiums less 
return premiums, domestic and foreign com 
panies writing marine insurance would be 
taxed at the rate of 5 per cent on taxable 
underwriting profit. The bill explains the 
method of determining underwriting profit, 
H. B. 158 


In New York, a Senate introduction would 
permit assessment corporations to assume 
reinsurance on any single risk up to 0.2 per 
cent of its total amount of insurance (in 
cluding reinsurance assumed) in force rather 
than 10 per cent of its surplus, as formerly, 
SB. 923 
practices would be sub 
in North Dakota; the 
insurance in. various 
one of the unfair 
competitive methods prohibited, S. B. 157 


Insurance trade 


jected to regulation 
practice of coercing 


business transactions is 


South Dakota would permit the invest 
ment by i 


domestic insurance companies in 


the secur itie ~ of ope n end or closed end 
type 
least ten 


management investment companies 
years old and have 
$10 million or more, up to a limit 


692 


which are at 
assets ot 


of 5 per cent of assets, H. B 


Texas may be in the process of tightening 
up its insurance laws. Stiffer requirements 
would be imposed upon the incorporation of 
whereas at 
present incorporation is permitted when at 
201) policies totalling $200,000 in value 
are evidenced, a new bill would require a 
$160,000 in 


mutual life insurance companies; 


least 


cash or securities 
certificate of authority would be 
B. 15. Regulation of the financial 
stability of life, health and accident insur 


surplus of 


before a 


issued, S. 


ance companies would also be tightened; 
certificates of authority to such companies 
would be issued only after a company pos 
sessed paid-in surplus of $100,000 in addition 
to $100,000 of paid-up cash money capital 
presently required, so as to require at least 
$200,000 of net surplus assets, S. B. 20 
Neither of these two bills would affect com- 
panies presently doing business in the state. 
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A. bill introduced in the Vermont Legisla- 
ture would authorize and regulate the ex 
change of interinsurance contracts by foreign 
reciprocals or interinsurers, H. B. 72. 


Two West Virginia bills would make in 
surance corporations subject to the 
corporation license tax that is paid by 
corporations and would require that foreig 
mutual 
must pay the minimum tax unless otherwise 
B.’s 116 and 117. 


same 
othe: 
domestic 


and insurance companies 


exempt, H 


\ Wyoming bill would set capital require 
ments for and foreign stock in 
surance companies. For life, fire and casu 
alty (excluding surety) companies, the capital 


domestic 


requirement would be $200,000, the surplus 
$100,000; for 
panies (including surety), capital $200,000 


requirement casualty com- 
and surplus $200,000; for multiple line com- 
panies, capital $300,000 and surplus $300,000. 
The bill would also require mutual insurance 
companies to possess a surplus of not less 
than $200,000, and if in the multiple line 
business a surplus of not less than $400,000 
Interinsurers would have to maintain a cet 
tain total surplus to policyholders depending 
on the class ot business written; this would 
be $300,000 for fire and allied lines 
for casualty lines only, and $600,000 for firs 
Admitted 


Maintain 


only and 


and casualty business insurers 


would be required to minimum 


deposits for the protection of policyholders ; 
these would range from $100,000 for life, fire 


and casualty (excluding surety) to $300,000 


for multiple line insurers, S. B. 71 


Life Insurance 


An Arkansas bill seems to have as its goal 
not the attraction of life insurance 
investments to that state but the mandatory 


mere 


forcing of them through requiring that 75 
per cent of the aggregate amount of the 
legal reserve required by its home state and 
written upon Arkansas residents be invested 
in Arkansas securities and real estate. Larger 
percentage investments are rewarded through 
a graduated reduction in the rate of gross 
premium Setting the 
gross premium taxes at 4 per cent, the bill 
would make thy 


taxes rate of 
following reductions in the 
tax rate as the percentage of the legal re- 
serve invested increased: 75-80 per cent, 3.5 
per cent tax; 80-85 per cent, 3.25 per cent; 
85-90 per cent, 3 per cent; over 90 per cent, 
2.5 per cent. The bill would not apply to 
life companies having less than $5,000 of 
Arkansas reserves or to reinsurance com 
panies, H. B. 158 
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\ Connecticut bill would permit life in 
surance companies to contract for the re 
payment of policy loans in equal monthly 
installments and at the following prepaid 
interest rates: $100-$750, 4 per cent; $750 
$1,500, 3 per cent; over $1,500, 2 per 
H. B. 197. 


\n Idaho bill 


scope of the law relating to group life in 


cent, 


revises and expands the 
surance. New coverages provided for would 
permit limited coverage of dependents of em 
ployees, would increase the allowable amount 
of insurance on the life of a debtor to be 
increased to $5,000 and would permit issuance 
of policies to public employee associations 
and also to trustee groups. Standard policy 


provisions are set forth in the bill, S. B. 27 


An Indiana bill would revise that state’s 
laws pertaining to group life insurance. Th« 
bill would permit the issuance of group poli 
cies to trustee groups and it sets forth stand- 
ard policy provisions, H. B. 178. 

Iowa life insurance companies would be 
limited in their investments in common stocks 
to 5 per cent of their legal reserve funds, 
S; B. 331. 

The minimum 
Massachusetts upon whom group life insur 
ance policies could be issued would be low- 
1900, 


number of employees in 


ered from 25 to five, H. B. 


\ Montana bill would permit life insurance 
companies to hold real estate for investment 
purposes up to 5 per cent of total admitted 
assets, H. B. 188. 

New York Legislatur« 
would allow credit unions t 


Introduced in the 
is a bill that 
purchase group life insurance for their share 
holders up to the limit of $1,000 on 
shareholder, S. B. 441 

Another New York bill would reduce the 
maximum interest rate permitted on life in 
'4 per cent, S. B. 857 


any 


surance policy loans to 2 

‘The maximum value of life insurance con- 
tracts permitted to be issued by savings and 
insurance banks in New York would be in 
creased from $5,000 to $10,000, S. B. 1109. 

The standard policy provisions law for 
group life insurance in Pennsylvania would 
be amended to exclude term insurance from 
the type of policies a person converting a 
group policy to an individual policy may 


select, H. B..23. 


‘The Texas insurance code would be amended 
to establish a Mutual Assessment Company 
Rate Board which would set minimum rates 
for mutual assessment life insurance com- 
panies, H. B. 219. 
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Offsetting numerous decisions in Texas 
courts, a new bill would declare that any 
person designated a beneficiary in a policy 
of life insurance possesses an insurable in 
terest in the life of the insured, S. B. 16 

Another Texas introduction would require 
life insurance policies and annuity contracts 
to definitely state the amount of benefits 
payable, the manner of payment and the pre 
mium, S. B. 18. 

Term insurance under any group life in- 
surance policy or policies in Utah would 
be limited in amount to $20,000 or to 150 
per cent of the insured’s annual compen- 
sation but not in excess of $40,000, H. B. 168 


A Vermont bill would increase the amount 
of real estate a life insurance company could 
hold for investment purposes from 5 to 10 
per cent of admitted assets, S. B. 12. 


\dded to the Wyoming list of forbidden 
policy provisions for life insurance, other 
than industrial insurance, annuities and pure 
would be any provision divid 
ing policyholders into mathematical groups 
and providing benefits for a surviving policy 
holder of a group arising out of the death of 
another policyholder in the group and any 
provision providing benefits or values for 
surviving or continuing policyholders con- 
tingent upon the lapse or termination of the 
policies or other policyholders, whether by 
death or otherwise, S. B. 9. 


endowments, 


Motor Vehicle Insurance 


The motor vehicle financial responsibility 
laws are the subjects of numerous intro 
ductions in many states. 

While one Massachusetts bill, S. B. 237, 
would replace the compulsory motor vehicle 
insurance law with a security-type law, 
another bill, H. B. 1440 would retain the 
compulsory feature but would set proof re- 
quirements at 10/20/5, would provide acci- 
dent-free drivers with rebates in the form 
of dividends and would permit drivers with 
accident records to be charged an extra 
premium up to 25 per cent more after the 
first year. 

Maryland H. 8B. 75 would institute com- 
pulsory motor vehicle insurance, as also 
would California, S. B. 101. A second Cali- 
fornia bill, A. B. 8 provides for compulsory 
motor vehicle compensation insurance which 
is patterned after workmen’s compensation 
statutes in the determination of benefits, 
with specific limits placed upon amounts 
recoverable. 

In New York, compulsory insurance would 
be imposed by S. B, 60, which amends Sec- 


What the Legislators Are Doing 


ll-a of the Vehicle and Traffic Law, 
previously amended last year to compel in 
surance from all minors, The present intro- 
duction eliminates the wording that requires 


tion 


only minors to maintain proot requirements 
of 10/20/5 in order to register a vehicle 

While not mentioning property damage, 
Connecticut S. B. 233 would require personal 
liability proof requirements of 20/40 to be 
met before vehicle registration. A similar 
introduction in Arkansas, S. B. 13, would 
require liability proof of $5,000 
per vehicle; and in Georgia, S. B. 60 would 
require personal liability proof of $1,000 
per vehicle 


personal 


[Introductions in two states, Maryland and 
Pennsylvania would establish unsatisfied 
claim and judgment funds, patterned after 
last year’s New Jersey enactment. Both in- 
troductions would establish the fund by a 
levy of $3 on uninsured vehicles, $1 on those 
insured and a tax of 0.5 per cent of the net 
direct written premiums of insurers. ‘The 
Maryland bill is H. B. 80; the Pennsylvania 
bill, S, B. 17. 

ills before the Oregon and Wisconsin 
legislatures would personal liability 
proof requirements under the financial re- 
sponsibilty laws from 5/10 to 10/20. The 
Wisconsin measure, S. B. 47, would increase 
the property damage proof requirement to 
$5,000 while the Oregon introduction, S. B. 
95, would leave it at $1,000 


Taise 


as before 


Title Insurance 


\ bill Texas would re- 
title companies to insure 
property on resale by endorsing the original 
policy and transferring the insurance to the 
subsequent purchaser. The fee in such cases 
would not exceed one third the original fee 
Where property is divided and a title policy 
sought on the severed part, the premium 
would not be allowed to exceed one half the 
original premium, H. B. 201. 


introduced in 


quire insurance 


Workmen's Compensation 


Bills have been introduced in most states 
which wou!d increase the maximum weekly 
amount of workmen’s compensation benefits 


In Connecticut, a boost from $36 to $40 
is sought, S. B. 141. 


A Georgia bill would increase the weekly 
benefit for total incapacity from $24 to $35 
and would extend the number of weeks for 
which benefits are payable from 350 to 700; 
weekly benefits for temporary partial in- 
capacity would be raised to $25 and the 
number of weeks extended to 700, H. B. 240. 
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\ bill before the Illinois Legislature would 
completely revise the workmen’s compensa 
tion laws and would set the maximum weekly 
benefit at $34 where the injured worker had 
four or more children, H. B. 5 


bills Iowa 
would increase maximum 


irom $28 to $30, H. B. 


Two before the Legislature 
weckly benefits 


179 and S. B. 104 

In Maine, a $12 weekly benefit increase is 
sought for total incapacity—from $24 to $36, 
H. B. 48. 

Weekly benefits in Maryland for perma 
nent total disability would be upped from 
$32 to $40; the total benefit limit would be 
raised from $10,000 to $12,500, H. B. 21 


In Massachusetts, weekly benefits would 
jump from $30 to $35, H. B. 1472. 


Minnesota would raise its weekly 


for temporary total disability 
$34, H. B. 240. 


benefits 
from $32 to 


Montana would set maximum compensa- 
tion at $30 weekly, H. B. 34. 


Nebraska weekly benefit rates would be 
raised from a maximum of $26 to $30, L. B. 106 

The maximum weekly benefits in New 
York would be raised from $32 to $45, A. B 
255. Weekly benefits for nonoccupational 
injury and sickness in New York would be 
increased from $30 to $36, A. B. 523. 

North Dakota would increase its maximum 
benefits for total disability from $42 to $45, 
S. B. 83. 

Oklahoma would increase the maximum 
for temporary total disability to $40 weekly 
and the maximum for permanent partial dis 
ability to $30 weekly, H. B. 612. 

An increase from $25 to $35 in maximum 
weekly compensation South 
Carolina, S. B. 25. 

The new maximum weekly benefit sought 
in Texas is $40, H. B. 15. 


is sought in 


NEGLIGENCE PRESUMED WHEN PLANE DISAPPEARS 


Equality of ignorance is not the same 
as equality of knowledge and therefore 
negligence may be presumed under the 
doctrine of res ipsa loquitur and damages 
may be recovered for the deaths of pas 
sengers in an airplane which disappeared 
without a trace. The United States Su 
preme Court recently refused to review 
the decision. 

Plaintiffs in the case sought to recove 
damages for the death of their decedents 
who were passengers on an airplane fly 
ing from Yakutat, Alaska, to Seattle, 
Washington, on November 4, 1948. No 
icing or storm conditions prevailed along 
the route, The plane was last heard from 
in the vicinity of Sitka and no trace of 
the plane, its cargo or passengers has 
ever been found. 

The airline contended that the doc 
trine of res ipsa loquitur could not apply 
on the ground that since the plane dis 
appeared without a trace, it could have 
no knowledge of the cause of the loss 
of the plane superior to that possessed 
by the plaintiffs. 

The Alaska District Court judge made 
the following interesting analysis of the 
applicability of the negligence doctrine 

“The rule precluding the application of 
the doctrine where the plaintiff's knowl 


edge is equal to that of the defendant is 
stated in 65 C. J. S. 1000 Section 220 (5) 
and 38 Am, Juris. 995, Section 299. An 
examination of the authorities cited in 
support of the rule, however, discloses 
that it is applied to cases where the plain 
tiff has equal knowledge or where know] 
edge of the cause is equally accessible to 
the plaintiff—not to cases in which there 
is an equality of ignorance as in the in- 
stant Since inability, because of 
lack of knowledge, to show specific acts 
of negligence is a prerequisite to the 
application of the doctrine itself, it fol- 
lows that equality of knowledge precludes 
its application. But from this it does not 
follow that conversely equality of ignor 
ance will likewise preclude applicability, 
for the function of the doctrine, as stated 
in the introduction to Shain’s Res Ipsa 
Loquitur, is to supply a fact, i. e. defend- 
ant’s negligence, which must have existed 
in the causal chain stretching from the 
act or omission by the defendant to the 
injury suffered by the plaintiff, but which 
the plaintiff 
surrounding the 


case 





because of circumstances 


causal chain, cannot 
know and cannot prove to have actually 
existed.”—Beckman v, Des Marias. United 
States District Court, Territory of Alaska 


October 5, 1951. 3 Aviation CAses 18,061. 
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Negligence Law in 


By BEN C. COHEN 


| N THE TURMOIL of a trial lawyer’s 
existence, little 

Pressure of mundane 
considerations oiten pre-empts research into 
interesting law 


there is time to indulge 


in academic pursuits. 


side 


development 


lights of the and its 

\fter years of practicing negligence law 
in California, I decided to see how Euro 
pean justice 1s how ou 
fellow practiced 


and 
Eur ope 


meted out, 
practitioners in 


heir chosen profession. 


My studies were confined to negligence 


cases because of my many years of spe 


cialization in that branch of the law. Inasmuch 
as the subject of comparative negligence is 
agenda of of our legislative 
fronts, our profession in this country might 
be interested in what lawyers in Europe had 
this 


on the many 


to say about doctrine and how it 


operates. 


Che tollowing three avenues of informa 
tion in each country were used: (1) study 
of the law and making a comparative an- 
alysis between the foreign state and this 
country, (2) attending courts and watching 
lawyers in action and (3) discussions with 
outstanding members of the bar specializing 


in the field of negligence law 


England 


Many lawyers probably have entertained 
an ambition to visit the English Royal 
Courts of Justice, having read Dickens and 
other famous English authors of the Vic 


Negligence Law in Europe 


What do European lawyers have 
to say about the doctrine of 
comparative negligence? Should 
it be extended in this country? 


torian Period, with their picturesque de 
scriptions of early English courts and trials 
he characters making up the courtroom 
drama in fiction were usually awe-inspiring, 
formal and pompous. Old Bailey conjured 
up exciting excursions and adventures into 
the courtrooms where famous criminal trials 
vere held. Fulfilling this ambition, shortly 
after my arrival, I went to the Royal Courts 
of Justice, on the Strand in London, situ 
ated in a picturesque part of the city. 
the Civil Court of Appeals, 
consisting of three solemn and dignified jus 


There sat 


tices, wearing traditional wigs and robes, in 
an impressive walnut-paneled courtroom 
The barristers, also wearing wigs and long 
flowing robes, were engaged in stimulating 
and animated colloquy with the High Court, 
punctuated and tempered by the witty and 
pungent remarks of the different justices. The 
barristers were learned, articulate, most re 
spectful, yet forceful and effective. The 
judges were most receptive and courteous 
Proceedings in the trial court were digni 
fied, orderly, stripped of all bombast, color 
and pyrotechnics, and conducted in a quiet 
and restrained judicial atmosphere. During 
the trial of a personal injury action which 
I attended, not one objection was made in 
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Mr. Cohen is a Los Angeles attorney 


an entire day during the examination of a 
number of witnesses. The barristers were 
well grounded in the rules of evidence, and 
their questions directly to the point. 

During a trial barristers as well as wit 
nesses stand during the examination. The 
utmost courtesy between barristers 
toward witnesses and the presiding justice. 
The judge takes a hand in the examination 
when needed to clarify the testimony. At 
the conclusion of the case, he is generally 
prepared to render his opinion in the case 
of a nonjury trial. 


exists 


In the case of trial by jury, his assistance, 
particularly in commenting on the facts, in 
his charge, makes the work of the jury 
much easier. Visiting American lawyers 
marvel at the dexterity of the English judge 
in his charge to the jury, particularly at his 
spontaneity and accuracy in 
facts in a long complicated case and readily 
applying the law thereto. 


marshaling the 


Probably the flexibility and adaptability 
of the English courts is due to reforms in 
English procedure which recognize logical 
divisions in the handling of litigation, smart 
administration and arrangements for the 
handling of preliminaries to trials. These 
are handled by Masters in Pre-Trials. 

By the time the trial is reached, through 
the process of disclosure and discovery and 
stipulations the case is reduced to the real 
issues, The court is relieved of the time 
and expense otherwise involved in a trial. 

The chief justice of our state supreme 
court, Hon. Phil S. Gibson, as chairman of 
the judicial council, has directed that a 
study be made of pretrial procedure for use 
in California. It is submitted, 
our common heritage and legal structure, 
a study of the administration of English 
Civil Justice might be of infinite value in 
this country. 
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because of 


The traditional English biturcation of the 
into branches- 
solicitors—has worked out 


legal profession separate 
barristers and 
admirably. 

Solicitors concern themselves with non 
contentious business, such as drafting legal 
documents and acting in an administrative 
The barrister 


cerns himself solely with advocacy 


and advisory capacity. con 


Each branch operating within its respec 
tive orbit has brought the standard of the 
sritish lawyer to the highest level. The 
solicitor is the intimate personal friend and 
trusted advisor. A wise counsellor has often 
restrained an impetuous client from making 
hasty and improvident decisions, when calm 
reflection and complete objectivity dictates 
a safer and saner course. 

The barrister on the hand is the 
colorful figure in legal We 
about his court conquests in important Hiti 
gation. The barrister cannot practice until 
he has been called to the Bar by one of the 
four Inns: the Inner Temple, the Middle 
Temple, Lincoln’s Inn and Gray’s Inn. A 
seat on the Bench is open to barristers 
alone. He is not concerned with difficulties 
in dealing with the client. The client comes 
into contact with the barrister only through 
the medium of a solicitor. Fee arrange- 
ments between the solicitor and the bar- 
rister are generally concluded through the 
latter’s clerk, who occupies an important 
role in the life of a successful practitioner 


other 


circles read 


In England most firms of solicitors and 
barristers appear for or represent one side 
I found only one firm 
representing in- 


is often as the other 
of solicitors in England 
jured plaintiffs solely. 
England has about one third of our popu 
lation, and a substantially lower proportion 
of motor vehicles per thousand of popula- 
than in the United States. Neverthe- 
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less, it is a very thickly populated country, 
and automobile accident litigation occupies 
a substantial portion of the work of the 
courts. 


Perhaps the largest percentage of per 
sonal injury work in the English courts is 
concerned with industrial injury. England 
is a highly industrialized country and in 
spite of legislation during the past four or 
five decades aimed at increasing safety and 
diminishing injuries in industry, she still 
has a tragic toll of death and injury as 
an apparently inevitable counterpart of her 
industrialized economy. 


In addition, of course, she has her full 
share of legal actions arising out of the 
use and occupation of property and chat- 
tels other than motor vehicles. 


Personal injury work in England, how 
ever, constitutes approximately 70 per cent 
of the total volume of civil litigation. 


Prior to June 15, 1945, in any action in 
tort it was a complete defense that the dam- 
age, of which the plaintiff complained, was 
occasioned solely or alternatively contrib 
uted to by his own negligence. This doc 
trine was the established common law of 
England and found its origin in the forma 
tive stages of the common law 


Contributory negligence as a doctrine rat 
its free and unfettered course until near the 
end of the nineteenth century, when the 
social conscience of the nation began to stir. 
Two factors may be said to have been re- 
sponsible for a change in judicial viewpoint 
which gradually, before legislation was 
passed, mitigated the severity of the doc- 
trine to a considerable extent in personal 
injury cases, 

These factors were the industrialization 
of England and the development of the 
automobile. The resultant litigation was 


extensive and inequities and hardships existed 


Gross negligence on the part of an em- 
ployer, or the driver of an automobile, to- 
gether with a minor inattention to his own 
safety by a worker, or a user of the high 
way, could result in the severist injuries 
and damage, and yet, according to common 
law, no compensation was recoverable by 
the injured. 


In 1911 there was enacted the Maritim« 
Conventions Act which broadly speaking, 
gave legislative force toa rule as to division 
of loss in the case of collisions at sea; the 
first section of the act,providing that the 
liability for repairing the damage should be 
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in proportion to the degree in which each 
vessel was at fault. 


Turning to the law of collisions on land, 
and the law of master and servant, the com 
mon law courts showed a tendency to miti- 
gate the harshness of the old common law 
rule. 


About 1842 the judges of England de 
veloped the doctrine of “last clear chance,” 
to temper the severity of the old common 
law contributory negligence rule. 


World War II subjected the herioc Eng 
lish people to tremendous and shattering 
impacts—war accustomed them to dealing 
with powerful and basic issues. In the light 
of this, it is significant that they attached 
vital importance to the changing of the 
contributory negligence rule. 


In 1945, the “Law Reform (Contributory 
Negligence) Act 1945” was enacted by 
Parliament 


The first part of the act reads as follows: 
se it enacted by the King’s most Excellent 
Majesty, by and with the advice and consent 
of the Lords Spiritual and Temporal, and 
Commons, in this present Parliament as- 
sembled, and by the authority of the same 
as follows: 


“1 —(1I) Where any person suffers dam- 
age as the result partly of his own fault and 
partly of the fault of any other person or 
persons, a claim in respect of that damage 
shall not be defeated by reason of the fault 
of the person suffering the damage, but 
the damages recoverable in respect thereof 
shall be reduced to such extent as the court 
thinks just and equitable having regard to 
the claimant’s share in the responsibility for 
The act also applies 


the damage: 


to death cases 


As a result of the passing of this act by 
the English Parliament, the decisions of the 
judiciary were unshackled from the task of 
applying the old doctrine of contributory 
negligence, even as mitigated by later judi 
cial decisions. 


In the United States, efforts have been 
made to persuade the courts to relax from 
the rigors of the old doctrine of contribu 
tory negligence, but these efforts have, in 
the main, been unsuccessful. 


Davies v. Mann, 10 M. & W. 546 (1842), 
is famous in English law as having origi 
nated the “last clear chance” doctrine. It 
is perhaps one of the first great cases miti 
gating the old doctrine in England. There, 
a donkey tethered in the road, was struck 
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by defendant's coach. The court held that 
regardless of the negligence of the owner 
of the donkey, the defendant could have 
avoided the accident, and by his failure to 
do so, was held responsible. That great 
case is no longer in effect in English law.’ 


The English Court of Appeal 
reconsidered it (before, however, the 
ing of the 1945 Act) and said that 
never was any “last clear chance” 
in England 
eration it 


recently 
pass 

there 
doctrine 


consid 


The sole question for 
was held, was “What 


cause of the damage?” 


was the 


Even if causation be the test, it is dif 
ficult to comprehend why in Davies v. Mann, 
there could not be two causes operating to 
have caused the damage. If division of 
responsibility be the test, as it now is under 
the contributory negligence act, then Davie 
v. Mann would undoubtedly have been de 
cided the same way today for the plaintiff 
1842, 


as it was in 


Now, judges and juries, without indulging 


in complicated legal analysis, can decide 
such cases according to ordinary common 
within the framework of a workable 
If the plaintiff, for 


instance, was to blame for some slight omis 


sense 


and reasonable law 
sion, and the defendant was, let us say, 90 
per cent to blame, it is difficult to conceive 
why the plaintiff should not recover 90 per 


cent of his damage. 


On a subject such as causation, it is pos 
sible to 
interminable dialectics 


great length in 


The first is 


indulge at very 


almost 


1 The following is a more detailed statement 
of the facts: ‘‘It appeared that the plaintiff, 
having fettered the fore feet of an ass belonging 
to him, turned it into a public highway, and 
at the time in question the ass was grazing 
on the off side of a road about eight yards wide, 
when the defendant's wagon, with a team of 
three horses, coming down a slight descent, at 
what the witness termed a smartish pace, ran 
against the ass. knocked it down, and the 
wheels passing over it, it died soon after. The 
ass was fettered at the time, and it was proved 
that the driver of the wagon was some little 
distance behind the horses. The learned Judge 
told the jury, that though the act of the plain 
tiff, in, leaving the donkey on the highway so 
fettered as to prevent his getting out of the 
way of carriages travelling along it, might be 
illegal, still, if the proximate cause of the in- 
jury was attributable to the want of proper con- 
duct on the part of the driver of the wagon, the 
action was maintainable against the defendant; 
and his Lordship directed them, if they thought 
that the accident might have been avoided by 
the exercise of ordinary care on the part of 
the driver, to find for the plaintiff. The jury 
found their verdict for the plaintiff, damages 
40s."" 

Defendant contended that the principle of law 
in Butterfield v. Forrester, 11 East, 60, should 
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action is the 
various 


sue to determine in a tort 
cause. In considering that 
phrases have been used, such as, what was 
the substantial cause of the damage; who 
had the last opportunity of avoiding the 
damage; what was the causa causans of the 
damage; and what was the causa sine qua 
non. All these arguments seem to me to 
fail if one considers the problem of con 
tributory negligence from a somewhat dif- 
ferent angle. 


issue, 


To illustrate, in the case of Grant v. Sun 
Shipping Company, Ltd., 2 All England’ Re- 
ports 238 (1948), plaintiff was a stevedore 
who was working aboard a ship. The first 
defendants were the shipowners and the 
second defendants were certain ship repair 
ers who were working on board the ship. 

Plaintiff had left the ship at 12 noon and 
when he work an hour later, 
he fell unlighted and unguarded 
hatchway. It was the duty of the shipown- 
ers under statutory regulations to cover the 
hatchway and provide lighting, and it was 
the duty of the ship repairers to exercise 


returned to 
into an 


reasonable care for the safety of plaintiff 


It will be noted that the ship repairers had 
left the ship after plaintiff had departed and 
had left the 
the place unlighted. In the 


that they hatch covers off and 
meantime, it 
was the duty of the shipowners to see that 


these matters were attended to 


raged from the 


through the 


The discussion which 
first 


of Appeal to the House of Lords was as to 


court of instance Court 


be applied, ‘“‘that where an accident is the re- 
sult of faults on both sides, neither party can 
maintain an action."’ 

This contention was rejected by the court in 
the following language: ‘‘In that case of Bridge 
v. Grand Junction Railway Company, 3M. & W 
246, there was a plea imputing negligence on 
both sides; here it is otherwise; and the judge 
simply told the jury, that the mere fact of 
negligence on the part of the plaintiff in leaving 
his donkey on the public highway, was no 
answer to the action, unless the donkey's being 
there was the immediate cause of the injury: 
and that, if they were of opinion that it was 
caused by the fault of the defendant's servant 
in driving too fast, or, which is the same thing, 
at a smartish pace, the mere fact of putting 
the ass upon the road would not bar the plain- 
tiff of his action. All that is perfectly correct; 
for, although the ass may have been wrongfully 
there, still the defendant was bound to go along 
the road at such a pace as would be likely to 
prevent mischief. Were this not so, a man 
might justify the driving over goods left on 
a public highway, or even over a man lying 
asleep there, or the purposely running against 
a carriage going on the wrong side of the road."’ 
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The soundness of the doctrine of com- 
parative negligence and its efficacy 
in England and continental Europe 
should be thought-provoking in those 
states having under consideration the 
adoption of such principle of law. 


whether both of the defendants were liabl 
or only them. 
solved in this way. I can illustrate my point 
best by Lord 
Porter chain 
Of causation existing between the negligence 
of the repairers and the subsequent acci 
dent. At the vital moment the hatch covers 
were off and the light down. That 
gence operate nor 


one ot The matter was re 


quoting trom the 


said: “I see 


opinions 


no break in the 


negli 


never ceased to were 
the repairers entitled to rely on someone 


afterwards coming to put it right.” 

Lord du “If the negligenc« 
or breach of duty of one person is the cause 
ot injury to 


Pareq said: 


another, the wrongdoer cannot 
in all circumstances escape liability by prov 
ing that though he was to blame yet but for 
the negligence of a third person the injured 
man would not have suffered the damage of 
which he complains. There is abundant au 
thority for the that the 
fact that a subsequent act of negligence has 
the immediate cause of 


proposition mere 


been disaster does 


not exonerate the original offender.” 


The case of Kerry v. Keighley Electrical 
Engineering Company, Ltd., 3 All England 
Reports 399 (1940), is another good exam 
ple of why a reform in England was neces 
sary, and how a case involving comparable 
facts would probably be decided differently 
today. Plaintiff stepped from an elevator 
to the landing of an upper floor and re 
mained for a few seconds on that landing. 
Deciding not to remain, he opened the ele- 
vator door to get back into the 
However, the elevator was not at the floor: 
level. Plaintiff fell down the shaft and sus 
tained injuries, for which he sued the de 
fendant engineers for the negligent installation 


eley ator. 


and maintenance of the elevator. 


The trial judge held that the accident 
occurred through the fault of the defendant 
in failing to properly service the elevator, 
whereby the door of the elevator opened 
when the elevator was not at the floor level. 


The trial judge further held that the 
plaintiff was entitled to assume that the 
elevator would be in place if the door opened, 
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exonerating him of 
of contributory and 
him damages. The defendant appealed and 
the appellate court held plaintiff was guilty 
ot contributory negligence, barring recovery 
was not entitled to assume that 
when the door opened, the elevator would 
be in place. 


thereby any charge 


negligence, awarded 


since he 


Nowhere was it suggested by the Court 
of Appeal that the trial judge committed 
error in holding that there was negligence 
on the part of the defendant. 


Assuming, for the sake of discussion, that 
plaintiff was guilty of some negligence, as 
held by the Court of Appeal, there could 
have been two negligences continumg and 
concurring, and both partly responsible for 
the accident. 

Conceivably, had this case been tried after 
the Act of 1945, the plaintiff could have re- 
covered at least part of his damage without 
in injustice being done to either party. 

Historically, it is interesting to note the 
attitude of English judges who were faced 
with the harshness of the old contributory 
negligence doctrine. An excellent statement 
of their attitude in mitigating the harsh 
doctrine may be found in the case of Davies 
v. Swan Motor Company (Swansea) Ltd., 
1 All England Reports 620 (1949): “No 
doubt in such a rule (last clear 
was found useful by judges who 
were anxious in the interests of justice to 
wholly ad- 
a plaintiff merely because at the 
material time the plaintiff was still a negli 
gent actor to some, perhaps, quite trivial 
extent. The Act of 1945 has rendered no 
longer necessary, to devices of that 
kind 


practice 
chance) 
conclusion 


avoid comimg to a 


verse to 


resort 
In the cited case, the interpreted 
Section 1 (1) of the Law Reform (Contribu 
tory Negligence) Act 1945. 


court 


The enactment of this new law in England 
was the result of a change demanded by a 
long-suffering public, and a result of obvious 
miscarriages of justice under the old law 
that it has 
successtully in England. 
clamor for its repeal. 


My inquiry disclosed worked 


There has been no 


that 
there has been no drastic appreciation in 
insurance premium rates as a result of the 
enactment of this new law, other than that 
necessarily resulting from the increased cost 
of doing business incident to the current in- 
flationary spiral. 


My investigation further disclosed 


It was my good fortune to meet R. Mar 


ven Everett, Q. C., of London. Mr. Everett 
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specializes in the trial of personal 
cases both for plaintiff and defendant. I am 
largely indebted to him for his collaboration 
and invaluable assistance on English law 
and procedure. We 
gether at his club, discussing the variances 
and similarities in trial practice between the 
United States and England 


imjury 


spent an evening to 


He said: “I don’t believe it’s been a good 
thing for the development of the common 
law that there should have been any strain 
another because 
Rather, | be 


re spect for 


ing of it in one direction or 
of changing social conditions 
that it will 


lieve preserve the 


the common law which is so vital an ingredi 
ent of our complicated society if, from time 
to time, legislative bodies intervene to enable 
the common law to adjust itself to changing 


conditions. There are, it is true, features of 
the common law which may gradually change 
This is perhaps particularly true of commer 


cial law and the law of contract. 


“But when a cardinal principle of the com 
mon law, such as the doctrine of contribu 
tory negligence, is established and ingrained 
in the legal system of a country, it is, I 
believe, essential that if change is required 
that change should be by the elected repre 
sentatives of the people and not by judicial 
decision, Only thus can the executive gov- 
ernment and an independent judiciary march 
forward together enabling the law to retain 
the respect of the community.” 


Mr. Everett added: “I should like to say, 
drawing upon my own experience of a num 
ber of accident cases of all sorts with which 
I have personally been concerned, or of which 
I have heard from fellow practitioners since 
1945, that I have found in practice that there 
is no real difficulty in applying the new Com 
parative Negligence Act. 


“When one looks at the matte: 
common sense point of view, asking oneself 


trom a 


as a question of fact, were there two negli 
gences operating, each partly directly causing 
this injury, I have found that the difficulties 
vanish, 

“T emphasize that there are two stages: 
first,‘to answer the question which I have 
just posed, and answering it in the affirma- 
tive, the second question, how does one divide 
the responsibility? It is important to notice 
that when one comes to the division, one is 
not dealing with pure causation; one is deal- 
ing with degrees of responsibility or blame- 
worthiness. 


“Both questions, subject to direction by 
the court as to the standard of care required, 


are questions of fact readily explained to 
and resolved by a jury. I have found that 
the Law Reform (Contributory Negligence) 
Act 1945 has really lived up to its name. 
It has, indeed, proved a reform, which I think 
as long overdue. I do not believe that any 
society which adopts the principles of the 
English Law Reform (Contributory Negli- 


gence) Act will regret it.” 


Kngland’s experience with this new law, 
as well as the historical background leading 
to its adoption, might serve as a guidepost to 
the several states in the United States con 
sidering the adoption of a comparative neg 
ligence act. 


Italy 


Italian law is based largely on the old 
Roman civil law dating back to the days of 
the Caesars. Many of such ancient laws are 
still applied and administered. Many parts 
of the Codes of Justinian, the Italian laws of 
the Renaissance, or even predating that pe 
riod, are still applied as the law of the land 


It is particularly interesting to observe 
that under the Italian civil law and in othe: 
countries where the Roman law is applied, 
instead of the burden of proof being on the 
plaintiff to establish negligence of the de- 
fendant by a preponderance of the evidence, 


the converse is true. 


Thus, applying the same doctrine to the 
defendant driver and/or owner of a car in- 
volved in an accident, he is presumed to be 
guilty of negligence and can only divest him- 
self of the effect of that presumption by 
proving that he not only observed all traffic 
laws and regulations, but used every care 
and precaution 


Guilt of the injured, whether pedestrian or 
the owner of a car, under Italian law, is not 
sufficient to dispense with this presumption 
Defendant must prove that he made every 
reasonable endeavor to avoid the collision. 


This concept is diametrically opposed to 
that of the old common law. Yet, united in 
principle both in the common and civil law 
countries, is the concept of comparative neg- 
ligence—division of responsibility according 
to respective fault. 


The doctrine of comparative negligence is 
the law of the land in Italy, and damages 
are apportioned according to the degrees of 
fault of each party. It would appear to be 
a doctrine of judicial interpretation. 


The principle of “last clear chance” is 
firmly ingrained in Italian jurisprudence. For 
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example, if an intoxicated man is lying in 
the middle of the road in such a way that 
his precarious condition is or should have 
been known to the driver, in order to avoid 
liability, the latter cannot exonerate himself 
by slowing down or blowing his horn, nor is 
it a defense to say that the plaintiff was 
guilty of original negligence which was the 
proximate cause of the injury. 


Defendant must have his car under con- 
trol before reaching the place where the 
intoxicated person is lying, and is required 
to use every possible precaution to avoid 
injury to the plaintiff. 


In regard to injury to children, a driver 
cannot divest himself of responsibility by 
slowing down or blowing his horn as a warn- 
ing. He must 
anticipating a possible imprudent movement 
on the part of children. 


have his car under control 


The principal motor vehicle regulations in 
Italy are those regarding speed and keeping 
to the right. There is no definite speed limit 
in various localities, as exist in most juris- 
dictions in the United States. The only re- 
quirement under Italian law is that the speed 
is regulated according to conditions of the 
pavement, width of the road, visibility and 
the amount of traffic—particularly in zones 
frequented by children or animals 
of mist, fog or darkness, the driver must 
regulate his speed so as to be able to stop 
“within the area of visibility.” 


In case 


his car 

With respect to damages, in the colloquial- 
ism of Italian lawyers, it is said that “physi- 
cal vigor and the psychic integrity of one’s 
person are the most precious ‘patrimony’ of 
man, independent of his earnings or special 
damages.” 


The Italian law, like that of the United 
States, makes allowance for damages in the 
nature of physical pain and suffering, called 
“moral” damage. 


Their law also makes allowance for dam- 
ages for embarrassment and humiliation, and 
also, as the Italians put it, “lessening of 


° ” 
capacity. 


For instance, if a person is injured in an 
accident that will cripple him for life, he is 
entitled to be recompensed for humiliation 
and embarrassment. It might be subjective, 
in the humiliation which the injured suffers, 
and objective, in the sense that the injured 
would be subjected to embarrassment by 
other persons. 

Damages which are known as “patrimonial”’ 
damages are added to the moral damage, and 
have many and varied interpretations in Italian 
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law. As in most United States jurisdictions, 
an allowance may be made for permanent 
disability. In order to establish damage for 
injuries which will deprive the injured of 
present or future earnings, the trend in the 
Italian courts is that they should not only 
be given for what is termed “general capa- 
bility” for work, but also what is designated 
as a “specific” incapacity. Italian law recog- 
nizes the theory that in this age of speciali- 
zation, an injury might be of infinitely greater 
harm to a person engaged in one type of 
work than to one in another. 


For example, if a miller should lose the 
use of his right hand and not be able to 
perform his functions any longer, the per- 
centage of his disability would run very 
high. 

The same thing would apply to a typog- 
rapher who should lose several fingers of 
his hand, or to a violinist or pianist. On the 
other hand, if an attorney should lose his 
left hand, it would not be so serious; how- 
should lose his sight or voice, 
his earning capacity might be irrevocably 


ever, if he 


destroyed. 


If an injured person as a result of an acci- 
dent cannot work at his specific trade and 
has to change his vocation, he is entitled to 
be compensated for his diminution of earn 
His ability to mitigate the damage is 
called the 


ings 
residual working power 


In Italy the future damage (permanent 
physical handicap) is evaluated in accord- 
ance with Italian 
law in 1929 and based upon the presumptive 
loss of respective earnings. For instance, a 
30-year-old worker has a 30 per cent loss 
of earning capacity. 
liras per day. There are 300 working days 


schedules established by 


His earnings are 1000 


per year. Therefore, his annal loss of earn- 
ings would be 300,000 liras. 


The coefficient in the schedule of capitali- 
zation relative to his age is 18.019. We have 
therefore a total amount of liras 5,405,700 
(18.019 x 300,000). Therefore, the indem- 
nity which the injured should receive is 
1,621,710 liras (30 per cent of 5,405,700 liras). 


The current rate of exchange on the lira 
is more than 600 to one American dollar. If 
this translation into our own exchange seems 
to diminish in the mind of the reader the 
quantitative value, remember that the Italian 
economy, based on the lira, holds an eco 
nomic value in Italy which is just as import- 
ant on a relative basis to Italians, as is our 
dollar to us. 


Under the category of “patrimonial” dam- 
age, the injury may be evaluated differently 
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according to Italian law. One of the most 
important elements of damage in the Italian 
law is a deeply human and modern concept 
—relationship of the injured with his fellow 
men, 


It is said that the day of a man is divided 
into three parts: eight hours to work, eight 
hours to sleep and eight hours for his social 
life. The latter hours are spent according 
to the social status, taste, economic position 
and age of the injured. There are those 
whose social entertainment consists in going 
to clubs, and those who spend their 
in sports, music or other amusements. 


time 


It was interesting to discover from my 
friends, Francesco Castellano, a noted per- 
sonal injury lawyer in Rome, and John Manca, 
also practicing law in Rome, that Henry 
Ford’s philosophy of social life and neigh- 
borly relations for the laborer has, when 
there was an impairment of this right, been 
the basis for damage being awarded in Italy 
Mr. Castellano quoted from Henry Ford’s 
writings in urging the right to damages for 
loss of ability to enjoy social life. This 
persuasive argument had great effect on the 
thinking of Italian courts. 


In Italy, the majority of married women 
are not employed; housework is tl 


eir pr 
injury of permanent 
character might lessen the capacity to pet 
form such work. However, until recently in 
Italian jurisprudence, it has been said that 


the housewife has no “earning 


mary duty Yet an 


capacity and 
therefore, was not entitled to compe 


The court will award damages for the 
death of a child on the theory that such 
child might have contributed to the support 
of the parents, inasmuch as children are obli- 


gated to do so by law 


sation 


In case of the death of a father, who was 
the sole support of his wife and minor child, 
the loss of earnings that the family is de- 
prived of by his death is an item of damage 
and generally about 60 to 65 per cent is 
assigned to the widow and orphan, on the 
issumption that the balance would be spent 
for the supnort of the decedent. 


allowed for the 


t 
pense of treatment and hospitalization, for 
costs of repair to an automobile, loss of use 


Special damages ar¢ 


(especially if the car was used for profes 
sional or commercial purposes), and loss of 
value and depreciation. 

Regardless of the differences in economic, 
social and political structures between Jtaly 
and the United States, it is amazing how 
similarly the problems of justice are met 
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France 


In France, it was my good fortune to have 
the assistance and collaboration of Mr. Rus- 
sell Porter, Jr., a young American lawyer 
practicing in Paris with his father, Russell 
Porter, Sr., an eminent lawyer of 30 years’ 
experience before the French bar; Mr. Philip 
Noel, a young French lawyer who is asso- 
ciated with the noted Pierre Gide; and Charles 
Torem, a prominent New York lawyer prac 
ticing in Paris. 


There were so many interesting facets 
connected with tort law in France that I 
was thoroughly intrigued. I found that the 
doctrine of comparative negligence and di- 
vision of loss according to degrees of fault 
had existed long before the days of auto 


mobiles and modern industrial machinery. 


The articles of the Code Civil which deal 
with the question of liability, that is, Articles 
1382-1386, are couched in very general terms 
and do not specifically mention contributory 
negligence. 


A great deal of the French law of liability 
is case law, which has been established by 
numerous decisions of the Cour de Cassation 


The key article of the French Civil Code 
in this field is 1382 which states: “Every act 
whatever of an individual which causes in 
jury to another obliges the one, because of 
whom it has occurred, to make u 


” 


p for it 
Article 1383 continues: 
sponsible for the injury which he causes not 


only owing to his own act, but owing to his 


16 


“Every one is re 


negligence or his imprudence.” 

It is interesting to note that similar ar- 
ticles exist in the Louisiana Civil Code (2315 
316). 
at such 


Roman law, however, never arrived 


a generalization as 1382. 
It is in the light of Articles 1382 and 1383 


that we must examine the French approach 


to the problem of contributory negligence. 
Traditionally this is spoken of as faute com 


mune—common fault. 


In point is the case of the gourmet and the 
lobster, or, as known in France, “Le Mort 
Satsit le Vif? (the dead seize the living). A 
diner in a well-known Paris restaurant wanted 
to order lobster, but being a true expert in 
culinary matters, wished to be certain that 
the lobster fresh; despite the 
Maitre d’Hotel’s assurances that the lobster 


was quite 
vas alive, the diner bent over to smell it, 


and was rewarded by a bite on the nose. 


Clearly the diner had contributed to his 


own downfall and the court in granting 
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damages took due note of this. Nevertheless, 
he received a fairly substantial sum in francs 
and refused the restauranteur’s compromise 
offer of as many lobster dinners as he cared 
to eat. 


Numerous other cases illustrate the doc- 
trine of common fault which is a well es- 
tablished one and is applied especially to 
maritime and road accidents. 


This theory is brought out in two recent 
cases wherein it is stated: “Fault on the 
part of the victim does not completely ex- 
onerate the author of the act unless it has 
the character of ‘force majeure’ (a natural 
force that cannot humanly be resisted), that 
is to say, unless it presents for the author 
of the act an insurmountable or unforseeable 
event” (Civ. 9 Sept. 1940, DA. 1944, 105.) 


Sut when the fault of the victim is not of 
an unforseeable or insurmountable charac- 
ter, it can have as a result the sharing of 
the responsibility in a proportion left to the 
appreciation of the court. This sharing has 
for its basis the idea that the victim is de- 
prived of his right to reparation to the ex- 
tent in which he is at fault himself. (D. H. 
1038, 194. DA. 1943 Somm. 8.) 


In other words, under French law con- 
tributory negligence is no bar to recovery 
similar to the admiralty rule 


and a rule 


prevails. 
The Civil Code (Articles 1382- 
1386) devotes relatively few articles to de- 


Fre 1¢ h 


lictual obligations (torts) but texts have an 
exceptional importance in view of their fre- 
quent citation by the courts 
Actually the delictual obligation exists not 
field of civil law but is extended 
rather a delit can be 
both. It is for 


reason that under French law a “civil party” 


only in the 


to criminal matters, o1 


civil or 


criminal, or this 
is permitted to a criminal prosecution and 
that the civil plaintiff can be heard before 
the same court as the state prosecutor and 


civil damages awarded by the judge who 
imposes the criminal sentence. 


Parenthetically it might be 


’ 
the law of sta 


served as by 


ioted that 
‘e decisis is not as clos ly ob- 
the courts of this country. In 
a French court is in no way bound 
that 


Prior deci 


theor y, 


by its prior decisions, or for matter, 


those of any other French court. 


s10n ave great weic! ure ften cited 


there is a growing tendency to refer to them 
N« vertheless, unlike his Eng- 


lish-American counterpart, 


in opinions 
a French judge 
will never find himself in the position of 
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having to explain that he bows unwillingly 
to the authority of a binding precedent. 


On the other hand, he is hardly likely to 
indulge in any eccentricities in giving judg- 
ment, for in France, the magistrature is a 
career profession and the judge a civil ser- 
vant. His chances of advancement would 
be threatened apart from the possibility of 
a malpractice suit. 


The following quotations from decisions 
by the Cour de Cassation will show how the 
principle of comparative negligence has been 
applied. 


In the case of Chemin de Fer de Dakar et 
Saint-Louis v. Guilleman (Cass. Civ., April 8, 
1932, Gaz. Pal, 1932.2.124), the court held: 
“The negligence of the plaintiff does not 
exonerate the defendant from the conse- 
own negligence. Its only 
consequence is to cause the partition of lia- 
bility to apply.” 


quences of his 


In the case of DiFtore v. Abdelkader Ben 
Aomar (Cass. Crim., March 23, 1934, Gaz. 
Pal 1934.1 842), it held: “The person 
injured in for which he is partly 
responsible only is nevertheless entitled to 
a compensation that the Judge may only re- 
duce to discretionally 
thinks fit 


was 
an accident 


such extent as he 


” 


These two cases concerned personal in- 


arising from automobile accidents. 


But the principle applies in 
case where damage has been sustained, for 


juries 
Same every 


whatever cause 


Thus, where A has erected a dunghill near 
wall and has thus polluted the 
A is liable even 
though B has been negligent in placing his 
well too near the partition wall. 


a partition 


water contained in B’s well, 


In the case 
May 11, 


1936.2.223). the court tate 


of Jauhberg v. Meynier, (Cass. Civ 


1936, Gaz. Pal 


” 


“That one whose fault has caused damage 
to another person is liable, even though the 
damage sustained has been caused by both 
the fault of the plaintiff and of the defend- 
ant. The judge may only, in such case, re- 
duce the amount of the damages.’ 


The principle of partition of tiability is 


therefore of general application in French 
law. The doctrine of contributory negli- 
as understood in England until 1945 


United 


gence 


and in most jurisdictions of the 


States, has never been recognized. 


Other atutes have given force to the 
doctrine of partition of liability. This is 
so in the case of collision on the high seas 


(Article 407 of the Code de Commerce as 
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amended by the law of July 15, 1915), or 
in collision on rivers (enacted July 5, 1934) 
and in the case of damages caused by an 
airplane to land, or to structures (Article 
53, law of May 31, 1934). 


When there is a partition of liability, as 
has been noted, the judge may reduce the 
damages to such extent as he deems fit. 
The amount by which the damages are re- 
duced is a question for the trial judge, The 
Cour de Cassation, which decides only points 
of law, rarely interferes with the trial court’s 
discretion. 


When it is impossible to decide whether 
the defendant or the plaintiff is guilty of the 
greater fault, each party is held liable for 
one half of the damage.” 


In the case of automobile collisions where 
the plaintiff had the right of way over every 
other car, if the defendant proves that the 
plaintiff was going too fast or that he was 
not driving as a prudent man would have, 
there will be a partition of liability. This 
principle more generally applies in all cases 
where the defendant is under a strict lia- 
bility (Cass. Civ. March 16, 1937; Gaz. Pal. 
1937.2.17; Civ., March 27, 1944, S. 1944, Chr. 
33; Div. May 7, 1947, Gaz. Pal. 1947.2.27). 


Germany 


At the time of the occupation of Germany 
after World War II, and its division into 
four zones, the Northwest Zone was alloted 
to England and the Southwest Zone was 


allotted to the United States. These zones 
remained subject to German civil law, which 
has in some cases been affected by mili- 
tary edict. 


Nazi legislation has been repealed. The 
United States and Great Britian, in their 
occupied zones, have followed the German 
civil law on the question of comparative 
negligence. 


Section 254 of the German Civil Code, 
dealing with comparative negligence, reads 
as follows: “If any fault of the injured 
party has contribr:ted in causing the injury, 
the obligation to compensate the injured 
party and the extent of the compensation 
to be made depends upon the circumstances, 
especially upon how far the injury has been 
caused chiefly by the one or the other party 

2To the same effect, Alberta Contributory 
Negligence Act 1937. 

Under German law owners of motor cars 
and railway companies are responsible for dam- 
age caused by a motor car or by the operation 
of a railway respectively. Proof of negligence 
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“This applies also even if the fault of the 
injured party consisted only in an omission 
to call the attention of the debtor to the 
danger of an unusually serious injury which 
the debtor neither knew nor ought to have 
known, or in an omission to avert or miti- 
gate the injury.” 


The doctrine of comparative negligence, 
until the Law Reform (Contributory Negli- 
gence) Act of England 1945, constituted one 
of the major differences in this field of law 
between the English law and the Conti- 
nental laws prevailing in Europe. 


According to Volume I of the Manual of 
German Law, Section IV, subdivision 207, 
which deals with the subject of contributory 
negligence, the above section has been inter- 
preted to mean that the judge can apportion 
the damage that has been caused in accord- 
ance with the circumstances in each indi- 
vidual case. 


It will be noted that under Section 254, 
contributory negligence can be found in an 
act on the part of the plaintiff contributing 
to causing the damage, or an omission in 
failing to call the attention of defendant to 
an unusually serious injury which the de- 
fendant knew or ought to have known or 
the omission on the part of the plaintiff to 
avert or mitigate the injury. The text of 
this section deals only with negligence on 
the part of the plaintiff. 


Section 254 has been held by analogy to 
apply to numerous cases where the plaintiff 
may have been responsible even though he 
was not negligent. 


Under German law railroads or owners 
of motor vehicles are responsible for dam- 
age caused instrumentality, 
proof of not necessarily 
required.’ 


by such and 


negligence is 


As in the law of the United States, the 
plaintiff is entitled to recover for what 
German lawyers refer to as “abstract dam- 
ages” comparable to general damages under 
our law, or “concrete damages” comparable 
to special damages in our jurisprudence. 


Sweden 


Comparative negligence is an integral 
part of Swedish law. It is expressed thus: 
“If an owner and/or driver can prove that 
is not required A’s motor car collides with 
B's tram. Neither side is negligent. A’s motor 
car is destroyed. The court has power to appor- 
tion the damage equitably between A and B in 
accordance with Sec. 254. 
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the injured is partly to blame, the court 
shall make an equitable division according 


to the respective degrees of fault.” 


When it is impossible to compute with 
any degree of exactitude the 
degrees of fault of the respective parties, 
or to determine which fault was the greater, 
the damages shall be equally apportioned. 
If the owner is two thirds to blame, and 
the injured one third, the injured receives 
two thirds of his damages. 


reasonable 


Under Swedish law if the injured should 
lose a limb, the court can award damages 
therefor in a lump sum or in the form of 
an annuity. Compensation is awarded for 
aches, pains, physical and mental suffering, 
called “idealistic” damages, comparable to 
general damage in the United States, and 
special damages for hospitalization, doctor 
bills and loss of earnings. 


In 1916 Swedish insurance companies 
set up a committee which worked out spe- 
cial consulting tables for certain types of 
disability. These tables are, however, for 
consultation and guidance and are not bind- 
ing upon the courts. 


One of the most important laws in Sweden 
is the presumption of guilt of the driver. 
The driver of a car is liable for damages 
if he cannot show that he was not at fault. 
The owner is liable for damages unless he 
proves that the driver is not responsible 
for the damage or that the damage was not 
caused by a latent defect. 


motor vehicle 
The injured party has the right 
to make demand upon the insurance com- 
pany and the insurance 
have the right to 
from the owner. 


Sweden has compulsory 


insurance. 
carrier does not 
demand reimbursement 
While automobile owners 
carry liability insurance, 
there is no such compulsion on airplane 
owners, 


are required to 


If a passenger wishes this pro- 
able to take out 
accident insurance at his own expense. 


tection, however, he is 


There is a distinction in Swedish law 
between what is known as “strict” respon- 
sibility, that is, liability unaffected by what 
is known as culpa (fault), and liability de- 
pending upon fault. For example, the law 
of “strict” responsibility applies in the fol- 
lowing cases: (1) Marine Law: A ship 
owner is responsible in cases of negligence 
where a deckhand is injured as a result of 
obeying the command of a captain, junior 
officer or pilot. 

(2) Damage caused by a railroad: The 
railroad is responsible for its personnel’s 
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culpa (negligence) for damages that might 
result from sparks emanating from a loco- 
motive, damage to grazing stock, or damage 
to “reindeer.” In the Northern countries, 
reindeer comparable to cattle as a domestic 
animal, constitute a valuable chattel. 


(3) Law respecting liability in cases of 
persons injured in airplanes: The law of 
“strict” responsibility is applied and under 
no circumstances can the owner evade it. 


(4) The law in Sweden generally is that 
if there is any damage as a result of faulty 
installation of electrical equiprnent, the owner 
of the premises where such installation is 
made, is liable, unaffected by culpa (negli- 
gence )—the true of 
persons in rafting on waterways. This is a 
common operation in Sweden. Damages 
are recoverable, unaffected by culpa. 

The “strict” responsibility 
applies to one who is injured during offi- 
cial work. The Crown is responsible for 
damages, and compensation is paid from 
the Public Treasury 


same is injuries to 


doctrine of 


For decades, the tendency of the Swed- 
ish courts has to include under the 
category of “strict” responsibility, damages 
to or from animals. 


been 


Sweden has large grazing areas. For 
that reason it is necessary to have strict 
laws for damage resulting from grazing 
animals. If such animals encroach on an- 
other person’s land, then the liability for 
damage is completely unaffected by culpa 
(negligence). 


How far 


be rec ognized 
& 


strict liability for damage can 
without specific statute in 
Sweden, has not been clarified. However, 
in my conversations with Swedish barristers, 
that the 


courts is to 


tendency of the 
widen the 


I ascertained 
Swedish 


strict responsibility, particularly in the event 


area of 


the instrumentality involved is “dangerous.” 


The employer has strict responsibility for 
his employees. If he desires to avoid re- 
sponsibility, the burden is upon him to show 
there is no relationship of master 
According to Swedish 
employer is responsible for 


and 
servant. law, the 
the negligent 
behavior of one employee to another. 


An employer is strictly responsible for 
any negligence in the installation of ele- 
vators, motors, electrical or other mechani- 
cal equipment, or as a result of faulty safety 
precautions. In case of nuisances, such as 
smoke, dirt or noise from a factory, liability 
attaches if there has been unreasonable dis- 
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turbance to health or well being of the 


neighbors. 


If a judge makes a mistake in the course 
of his official duties, he is liable in damages 
to the litigant aggrieved thereby. I was 
told of a case where a judge neglected to 
have a document sent for recordation to 
the properly constituted authority (appar 
ently, this duty is entrusted to certain tri- 
bunals). As a result of the negligent act 
of the judge, the litigant suffered damage 
to the extent of 10,000 Crowns. The judge 
had a private insurance policy to protect 
himself against such mistakes or omissions. 
The insurance carrier promptly paid the 
damages to the litigant. 


It is quite prevalent for judges and other 
officials to carry private insurance to pro- 
tect themselves against possible mistakes 
or malpractice in the discharge of their 
duties. This is especially true as applied to 
officials who work at the Registrar of Deeds 
office, where the exposure to such risks is 
great. 


There is told the story of an occurrence 
involving the highest court in the land. 
The court had committed some error in 
an inheritance dispute—apparently the de- 
cision was in conflict with the inheritance 
laws of Sweden. The judicial error was 
discovered years later. The members of the 
court as constituted at the 
contributed to a 
compensate the 
suffered 


time volun 
fund to 
aggrieved party for the 
through the 


tarily common 


damage erroneous 


judgment. 


One 


“strict” 


is impressed by Sweden’s laws of 
responsibility and compulsory insur 
ance, She has enjoyed a great industrial 
expansion. Prominant 


from 


and 
make annual 
trips to Sweden to study methods of pro 


industrialists 


executives this country 


duction used in their large factories and 


It is the opinion of many of our 
industrialists that 


plants 
Sweden has some of the 
industrial operations in the 
They are a hard- 


most ethcient 


world. conservative, 


working, highly in/elligent people and very 


progressive. For such reasons our profes- 
some of the 


highlights on their laws, especially in the 


sion might be interested in 


field of negligence. 


The writer is profoundly grateful to Miss 
Margit Althin and Mr. Munck af 
Rosenschold, prominent advokats of the 
Swedish bar, for their assistance and col- 
laboration in giving me an insight into 
Swedish laws and procedure. 
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Conclusion 


The sound administration of justice is 
the basic creed of a free people. It is the 
bulwark against oppression and is the most 
effective check against executive and legis- 
lative abuses. Through the ages, great prin- 
ciples of law have been evolved to meet 
existing conditions. 


The development of modern 
machinery and the large increase in the 
use of automobiles throughout the world 
has created new problems calling for a 
change in the law from time to time to 
meet the altering conditions. 


industrial 


The law of comparative negligence as a 
doctrine has existed as far back as the 
twelfth thirteenth centuries in ad- 
miralty involving collisions at sea 
where the rule of apportionment of damage 
was invoked. 


and 
cases 


Due to the increased use of automobiles 
as a means of transportation and resulting 
congestion in highway traffic, England de- 
cided to extend the rule to cases in 
which injuries were sustained in automo- 
bile accidents. The 
comparative 


Same 


soundness of the doc- 
negligence and its 
efficacy in England and continental Europe 


trine of 


should be thought-provoking in those states 
having under consideration the adoption of 
such principle of law. 


with many insur- 
ance executives, | have found in some quar- 


From my discussions 


ters that the opposition to this doctrine is 


lukewarm or entirely lacking In other 


quarters, there still remains a hard core of 


articulate objectors. 


that the enactment of 


ne gligence 


It is said 


parative 


com 


statutes will agitate 


legislation forcing injured plaintiffs in third 


party tort actions to seek relief before 


administrative boards and commissions in 
stead of before the courts, that it will bring 
about econotmnic ruin to companies under 
that 


and the 


writing casualty risks, verdicts are 


already excessive enactment of 
will still 


These 


system, it 1S 


comparative negligence statutes 


further incrtase jury awards. sting 


ing rebukes to our judicial 
entirely 
ittack 


awards to injured plaintiffs, whether under 


submitted, are 


ticularly the 


unwarranted, pat 


upon the amount of 


comparative or contributory negligence. 


that in the 
final analysis a trial judge has the powe1 


It should not be overlooked 


to review such verdicts and if excessive to 


set aside or reduce them. Any verdict ren- 
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dered under the influence of passion or 
prejudice is obviously an improper one and 


can be set aside immediately by the courts. 


The president of one of our major insur 
before the 
American Bar Association cited an instance 
of an injured plaintiff receiving a verdict of 
$400,000 and criticized the same as being 
shockingly excessive. That verdict however 
reduced to approximately $249,000. 
Before trial the plaintiff was offered $125,000 
in settlement. Injuries sustained by the 
plaintiff in that case were so serious, devas- 
tating and disastrous that plaintiff was re- 
duced to the status of a hopeless and pitiful 
cripple. 


ance companies in an address 


Was 


In other cases where verdicts were at- 
tacked as being excessive, the plaintiffs 
were incurably paralyzed, lost control of 
their bodily functions, confined to sani- 
tariums or mental institutions for the re- 
mainder of their lives and so crippled as 
to be permanently deprived of the means 
of providing a livelihood for themselves or 
their 
tional cases. 


What has likewise been overlooked is 
the lower purchasing power of the dolla 
today, as said by the court in 72 F. Supp. 
997, 1001 (1947), in reviewing a verdict: 
“But the jury has the right, and it is their 
duty, to be They need not 
their eves to the economic facts of life. . 
that a verdict of $160,000 
be equivalent to one 
$80,000 rendered 

only be guided 


loved ones. They have been excep- 


realistic. close 
No one Can Say 
rendered today may 
$300,000 or to one of 


hence. We 


onditions we 


Vears 
learn from economic 
$160,000 nor repre nts a 


t + 


tic lila nt 
value of approximately $100,000 in 1939.” 


The higher today 


cost of hospitalization and doctor 


verdict reflects the 


Increase? 


bills, 


higher 


loss of earnings based upon today’s 
higher 

property other economic fac- 
The proper place to focus public at- 
tention is upon methods designed to prevent 
than to reduce 
the general ove 


wage scale, repair cost for 


damage and 
tors. 
verdicts, 


accidents rather 


which in 


r-all picture, does 
d. 


vers as a group would be the 


insurance 
1 


join with carriers in re 
ivest our courts of 
tort 


commissions or 


sisting any proposal to « 
third 
therefor 


jurisdiction overt party actions 


and substituting 
Private insurance companies fill a 
this 
that we can 


boards 
need in country. It is our 


belie f 


definite 


sincere only 


prosper 
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through a system of free enterprise of which 
insurance is a vital and integral part. The 
extension of government bureaucracy into 
the domain of privately owned insurance 
would be a blow to private industry and 
an unwarranted encroachment upon its 
part of our economc 


rights as present 


system. 


In presenting the picture to the American 
public, there is omitted the great number of 
cases throughout the country where jury 
verdicts are grossly inadequate; also, the 
large number of cases that have been lost 
by plaintiffs. When the average is taken of 
verdicts by and large throughout the coun- 
try, they are found to be modest and not 
out of proportion to the injuries and finan- 
cial losses sustained. 


For example, in Los Angeles County, a 
survey was made of jury verdicts for the 
first six months of 1952 (only data for the 
available when this 
One hundred and 
thirty-two cases resulted in verdicts for the 
plaintiff; 203 for the defendant. The aver- 
age plaintiff's $6,423; of all 

tried, the was $3,355. The 
latter computation was made by dividing 
the total amount of plaintiff's verdicts by 
the total number of tried. For the 
year 1951, the average verdict was $8,588. 
The true picture, therefore, except for the 
occasional case where the injuries are deva- 


first six months was 


article was completed). 


verdict was 


cases average 


cases 


stating, is not as disturbing as portrayed. 


Attacks made upon American judges and 
juries, as well as upon plaintiff lawyers as 


te nd 


a result of which legislatures may 


a group, to undermine public confi- 


den ec, as 


be given the impetus seriously to consider 
hich will irtually put in 


legislation 
surance companies out of the casualty busi- 
al d 


commissions ind 


ness exclusive jurisdiction to 
third-party 
lead to ulti 


insurance. 


give 
boards in 
damage suits. This can only 


mate socialization of 


Returning to comparative negligence, from 
a moral and ethical standpoint, apart from 
legal and economic considerations, and con- 
sidered under an enlightened code of moral 
would 


seem that responsibility 


culture, it | 
should be 


fault. 


divided according to respective 


Recovery should not be foreclosed 


to one whose negligence is slight, compared 


to one whose negligence is palpable and 


In other words, when the plaintiff's 


h less reprehensible than 


gross 
negligence is mut 
that of the defendant, or its causal contri- 
bution remote or minor as compared to that 


of the defendant, when 
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the plaintiff is denied relief. Such decisions 
have and do encourage disrespect for the 
law and if such practice is constantly re- 
peated, it can only result in chaos and 
social unrest. 


Considering the comparative negligence 
question logically and fairly, and without in 
dulging in complicated legal analyses, it 
narrows down to a reasonable basic inter- 
pretation. If A runs over pedestrian B, 
and from the evidence it can be said that 
A was 70 per cent responsible and B 30 
per cent, then 70 per cent of the total dam- 
age suffered by B should be awarded to 
him. The requirements of social conscience 
and justice are thereby fully met and 
resolved. 


In several of our states, including Wis- 
consin, Mississippi, Nebraska, Arkansas and 
Michigan, which have either an unqualified 
or modified form of comparative negligence, 
the doctrine has worked out successfully 
and with fairness to both parties. So-called 
shockingly large or excessive verdicts have 
not been the rule in such Indeed, 
it has been to the contrary. 


states. 


In Canada, where the doctrine has been 
almost nationally accepted and acclaimed, 
and in most European countries, the doc- 
trine is an integral part of their juris 
prudence and has never been repudiated or 
abrogated. In the federal courts in this 
country, in federal employers liability cases 
and admiralty cases, the doctrine has proven 
sound and efficacious. 


American juries are told, in argument of 
astute defense counsel in a damage 
the classic examples of one drop of bluing 
discoloring a whole tub of water, or one 
drop of ink clouding a glass of water. 
Comparing it to the negligent conduct of 
a plaintiff, in whatever degree contributing 
proximately to his injuries, the jury is told 
that the plaintiff cannot recover. 


case, 


Counsel for the plaintiff can urge that 
the conduct of plaintiff must measure up 
to that of a “reasonably prudent man” in 
determining what is contributory negli- 
gence. ‘The jury, however, remembers the 
homespun similes of defense. counsel, the 
familiar ring of the judge’s charge, “the negli- 
gence of the plaintiff in whatever degree, 
contributing proximately to the injury bars 
recovery, you can’t compare negligence in 
this State,” and a bewildered jury is lost 
in a morass of words. Juries want to be 
fair, but they are often confused and in the 
confusion, the real test is not applied and 
thus justice is denied. 
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The rule of contributory negligence, be- 
sides being confusing to a jury, is morally 
and ethically unsound. 

In California, and in most states, the 
negligence of plaintiff need not be the sole 
cause or the substantial or 
if it contributes proximately, in any degree, 
plaintiff cannot recover. Under such doc- 
trine, the defendant may have been pri- 
marily responsible for the accident and be 
guilty of the most gross culpability, far and 
away more so than the plaintiff, but the 
jury is told in substance that if the plaintiff 
is guilty of a chimera of fault proximately 
is precluded irom 


direct cause— 


causing the accident, he 
recovering. 

How many of us in every day life offend 
against a myriad of minor laws regulating 
our daily whether 
pedestrian or in otherwise performing our 


actions, driving, as a 


so doing, one guilty 


daily chores? If in 


of a most serious offense—such as driving 
while drunk—should injure or maim, it 
seems unthinkable to deny recovery. Yet, 
such a thing happens day in our 
courts, for the degree of respective fault is 
not the present criteria. 


every 


Echoing the sentiment of a great number 
of practitioners in the negligence field, it 
has always been felt that a closer liaison 
should exist between insurance companies 
and plaintiff lawyers so that when serious 
problems present themselves, some common 
ground can be found to exist to resolve 
them. Internecine disputes between groups 
destroy both factions. 

If, as has been represented, insurance 
companies throughout the country in their 
casualty departments suffered an under- 
writing loss during the year 1951 of ap- 
proximately $100,000,000, and if such loss 
ratio continues, naturally 
deplorable. We do not exult in it, nor do 
we, as plaintiff lawyers, feel that we have 
created it. We are interested vitally in the 
stability of insurance companies and their 
continued existence as a valuable and neces- 
sary part of American business. 


condition is 


| 
sucn 


To cite an operating loss for one year is 
unfair. Statistics show that 
preceding this period, casualty 
companies have shown a fine yield 
upon 


for five years 
insurance 
Actuarial 
based 


figures are not any 


period, but upon averages over a period 


one-year 


of years for the purpose of determining 


a norm. 

Underwriting losses in a given year 
may be caused by a number of factors, 
such as: (1) the inflationary trend not pro- 
jected into premium rates; (2) higher sal- 
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aries and increased wages of insurance 
personnel due to current trends; (3) higher 
overhead generally with respect to all fac- 
tors involved in the conduct of business; 
(4) outmoded, inadequate and defective 
highways (causing increased accidents) and 
more superhighways permitting and en- 
couraging driving beyond controllable speeds; 
(5) greater speed of automobiles due to in- 
creased horsepower of new models (increased 
velocity causes greater damage, hence, it 
must be reflected in higher verdicts in 
order to be just); (6) congested highway 
conditions causing the greatest number of 
automobile casualties in the history of our 
country; (7) the with which inex- 
perienced drivers are able to secure licenses; 
and (8) general nervous tension and war 
jitters causing a great number of accidents. 


ease 


We accept as a postulate that the state- 
ment made as to losses for the year 1951 
is correct. Actually, underwriting depart- 
ments of various insurance companies must 
assume a portion, if not all, of the blame 
for failing to recognize the foregoing factors 
and make adjustments accordingly. Pos- 
sibly, losses could be reduced by requiring 
more stringent physical examinations, in- 
cluding rigid eye tests of the applicant, ac- 
cident prevention educational programs and 
adoption of strict motor vehicle inspection 
laws where now nonexistent, and _ strictly 
enforced where in effect. 


If due to changing conditions, it is 


necessary for insurance companies to seek 
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higher rates, actuarial statistics should be 
introduced to the insurance commissioner 
so that such condition can be remedied. It 
should certainly not deprive a deserving 
plaintiff of a verdict commensurate with his 
loss as a result of crippling and disabling 
injuries. 

If a premium rate adjustment is in order, 
the American public with its sense of fair 
play will absorb such increase just as readily 
and with the same stoicism as it takes in 
paying inflationary prices for food, cloth- 
ing, homes and necessities of life. If, as 
and when the inflationary spiral descends, 
it may not be necessary to ask for an in- 
crease in rates, since the greater value of 
the dollar will be reflected accordingly in 
settlements and verdicts. 

A plaintiff who has been seriously in- 
jured, or the dependents of one whose life 
has been lost through an accident, should 
not be penalized because it may cost a 
policyholder a few dollars more to operate 
his automobile. Verdicts throughout the 
country which fail to take into account 
hospitalization and doctor bills, loss of 
earnings (based upon inflationary prices) 
and other economic factors, may well create a 
grave social problem. The public will be 
forced to absorb these losses if the victim 
cannot pay them. Serious and disabling 
injuries may and often do bankrupt the 
injured. To make him an object of charity, 
by denying him his just compensation, is 
to destroy his self-respect, morale and his 
dignity as a member of the human race. 
This challenging problem can be adequately 
provided for within the framework of our 
present judicial system. 

There must be, however, a proper reap- 
proachment between plaintiff lawyers and 
insurance companies. The public and in- 
vestor should know the real facts at all 
times. If, on account of the inflationary 
trend, the average annual premiums on 
automobile insurance were increased $3.00 
per annum (there being approximately 
45,000,000 automobiles in the United States) 
it would not be necessary for the casualty 
underwriters to lose money, and there still 
would be a reasonable margin of return 
upon capital investment. The public has 
always assumed its just burden and we 
are confident that when put to the test 
it will respond in the same manner it always 
has, provided, however, it is fully and 
fairly informed of the reasons therefor. 


Just as it is impossible for one person 
to walk in the shoes of another and thus 
guard and protect him from all harm, so 

(Continued on page 102) 
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Two dangerous trends now affect liability insurance: 


the broadening concept of liability and higher judg- 


ments. They form the basis for these observations on 


The Future of Insurance, Awards 


Mr. Murphy ts general counsel, Associa 
tion of Casualty and Surety Companies 
He delivered this paper at the Institute 
on Personal Injury Litigation presented 
by the Southwestern Legal Foundation in 
cooperation with the Southern Methodist 
Law School, Dallas, November 14, 1952 


, 


\ Y SUBJECT REQUIRES a look into 
i the future. ‘Iwo methods occur to me 
One is the use of a crystal ball. That, I am 
told, requires prolonged training and intense 


concentration. I have decided on the othe: 


method—a process called extrapolation. If 


! Georgia Code, Sec. 105-603: Diligence of 
Plaintiff.—If the plaintiff by ordinary care 
could have avoided the consequences to himself 
caused by the defendant's negligence, he is not 
entitled to recover. In other cases the defendant 
is not relieved, although the plaintiff may in 
some way have contributed to the injury 
sustained 

2 Mississippi 
Negligence No 


Code, Sec. 1454: Contributory 
Bar to Recovery of Damages 
Jury May Diminish Damages.—In all actions 
hereafter brought for personal injuries, or 
where such injuries have resulted in death, or 
for injury to property, the fact that the person 
injured, or the owner of the property, or person 
having control over the property anay have been 
guilty of contributory negligence shall not bar 
a recovery, but damages shall be diminished 
by the jury in proportion to the amount of 
negligence attributable to the person injured, 
or the owner of the property, or the person 
having control over the property. 

Mississippi Code, Sec. 1455: Negligence 
Question for Jury.—All questions of negligence 
and contributory negligence shall be for the 
jury to determine 

* Revised Statutes of Nebraska, Sec. 25-1151: 
Actions for Injuries to Person or Property- 
Contributory Negligence—Comparative Negli- 
gence.—In all actions brought to recover dam- 
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slightly more reliable than the 
crystal ball, it is easier to use. It entails 
the projection of existing trends into the 
future on the assumption that the trends 
will continue unchanged. That, of course, 
is a large assumption, but of the two, it 


it is only 


seems the better method. 

Two pronounced trends now affect lia- 
bility insurance. These are (1) the broadening 
concept of liability and (2) higher judgments. 

A clearly indication of the 
trend toward broader liability is the devel- 
opment, both by and 
by common acceptance, of the law of com- 
parative negligence. 

Georgia,’ Mississippi,” 
Dakota * and Wisconsin ° 


discernable 


Statutory enactment 


\s you know, five states 
Nebraska,’ South 
-have comparative 


ages for injuries to a person or to his property 
caused by the negligence of another, the fact 
that the plaintiff may have been guilty of con- 
tributory negligence shall not bar a recovery 
when the contributory negligence of the plaintiff 
was slight and the negligence of the defendant 
was gross in comparison, but the contributory 
negligence of the plaintiff shall be considered 
by the jury in the mitigation of damages in 
proportion to the amount of contributory negli- 
gence attributable to the plaintiff; and all ques- 
tions of negligence and contributory negligence 
shall be for the jury 

‘Laws of South Dakota, 1941, Ch. 160: In all 
actions brought to recover damages for injuries 
to a person or to his property caused by the 
negligence of another, the fact that the plaintiff 
may have been guilty of contributory negligence 
shall not bar a recovery when the contributory 
negligence of the plaintiff was slight and the 
negligence of defendant was gross in compari- 
son but the contributory negligence of the 
plaintiff shall be considered by the jury in 
the mitigation of damages in proportion to the 
amount of contributory negligence attributable 
to the plaintiff; and all questions of negligence 
and contributory negligence shall be for the 
jury. 

5 Wisconsin Statutes 1949, Sec. 331.045: 
tributory negligence shall not 


Con- 
bar recovery in 
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and Compensation 


By RAY MURPHY 


negligence laws.° Of these states, only 
Mississippi has what has sometimes been 
called a complete comparative negligence 
law. Theoretically, under the Mississippi 
law the plaintiff recovers even if he were 
99 per cent responsible for the accident. 
As I understand the Mississippi law, no 
provision is made for special verdicts. The 
result is that one never knows whether, or 
to what extent, the jury 
plaintiff's recovery. The Nebraska and 
South Dakota laws permit recovery when 
the plaintiff's negligence is slight and that 
of the defendant is gross, in comparison. 
These laws also require the jury to lessen 


has diminished 


the recovery if there has been contributory 
The Wisconsin law, as inter- 
by the courts, is somewhat 


negligence. 
preted more 
complex. Under this law the plaintiff recovers 
the percentage of computed 
negligence 
attributable to him from 100 per cent, pro- 


his damages, 
by deducting the percentage of 


vided his negligence is less than 50 per cent. 
For example, if his negligence were 49 pet 


(Footnote 5 continued) 
an action by any person or his legal repre- 
sentative to recover damages for negligence 
resulting in death or injury to person or prop- 
erty, if such negligence was not as great as the 
negligence of the person against whom re- 
covery is sought, but any damages allowed 
shall be diminished in the proportion to the 
amount of negligence attributable to the person 
recovering. 

®*The Federal Employers Liability Act, gov- 
erning personal injuries to railroad employees, 
has a comparative negligence provision as fol- 
lows: ‘“‘USC Title 45, Section 53, in all actions 
hereafter brought against any such common 
earrier by railroad under or by virtue of any 
of the provisions of this chapter to recover 
damages for personal injuries to an employee, 
or where such injuries have resulted in his 
death, the fact that the employee may have been 
guilty of contributory negligence shall not bar 


Awards and Compensation 


cent he would recover 51 per cent of his 
damages.’ Some authorities contend that 
under a type of law such as Wisconsin has 
it would be much fairer and more logical 
if the plaintiff's recovery were measured by 
the difference of percentages of negligence. 
Under this suggestion plaintiff would re- 
cover only 2 per cent of his damages if he 
were 49 per cent responsible for the accident. 

If we are to make a statutory departure 
from the law of contributory negligence, 
we must have certain facts firmly in mind. 
If what we want, and all we want to accom- 
plish, is to modify what some would term 
a harsh application of the doctrine of con- 
tributory negligence, where the claimant is 
denied recovery when only slightly at fault, 
then a law similar to that existing in Nebraska 
could be the answer. On the other hand, 
if the actual goal is to grant a recovery in 
almost every seek to change a 
major concept of our law. We would, in 
effect, permit recovery by a person largely 
responsible for the accident. I have trouble 
in distinguishing such a recovery from the 
case in which a man, through his own negli- 
gence, runs into a fixed object and injures 
himself but has nobody to sue. If we do 
not provide a means of recovery in the latter 
case, why should we permit a person who 


case, we 


has been largely responsible for the accident 
to recover from another party who has been 
only slightly at fault? Take the case where 
A parks his car just a bit too far away from 
the curb and B, driving recklessly and at 
a high speed, crashed into A’s car. It makes 
a mockery of our tort law to grant B a 
recovery in such a case. I suggest that the 
law and, incidentally, also a 
recent bill prepared by a conference com- 
mittee of the California State Bar Associa- 
tion are not comparative negligence laws; 
in fact, they discard the law of negligence 


M ississippl 


a recover, but the damages shall be diminished 
by the jury in proportion to the amount of 
negligence attributable to such employee 
PROVIDED, That no such employee who may 
be injured or killed shall be held to have been 
guilty of contributory negligence in any case 
where the violation by such common carrier 
of any statufe enacted for the safety of em- 
ployees contributed to the injury or death of 
such employee.”’ 

The Jones Act (USC Tit. 46, Sec. 688) makes 
the above provision of the Federal Employers 
Liability Act applicable to personal injuries to 
seamen who elect to maintain an action at law 
for recovery of damages. 

‘For an excellent discussion of the Wisconsin 
law see ‘‘The Practical Working of a Compari- 
tive Negligence Statute,"’ an address delivered 
by Gerald P. Hayes before the New York State 
Bar Association on January 26, 1950 
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and substitute a system whereby everybody 
gets something. 

The five statutes on comparative negli- 
gence are only a minor element in the 
picture. The fact is—as lawyers with ex- 
perience in this type of litigation know— 
juries, with the tacit consent of trial judges, 
quite generally ignore the question of con- 
tributory negligence. 
anyone whiose injuries are serious enough 
to arouse emotions of the jury stands a 
good chance of recovery, regardless of his 
own contributory negligence. In fact, I 
sometimes hear lawyers say “there is no 
law in an automobile case,” which is another 
way of saying that the only present func- 
tions of the jury in automobile accident 
cases is to assess damages. 


Nowadays practically 


Concomitant with the tendency to ignore 
contributory negligence and to find negli- 
gence on the part of the defendant where 
actually none exists, is the tendency toward 
awarding compensation for injuries of all 
types, whether physical or mental, proxi- 
mate or remote. 


Fright Cases 


One 
of the 
Texas. 


into the realm 
remote and speculative started in 
The supreme court of that state 
(in 1890) was one of the first jurisdictions 
to enunciate the rule permitting recovery 
for bodily injuries produced by fright with- 
out any physical contact.’ 


alarming excursion 


In 1935 the Supreme Court of Wisconsin ° 
held that the consequences of fright 
duced when a mother saw her child killed 
were not actionable, where it appeared that 
the parent was in no personal danger. In 
that case the parent had been looking out 
of the window watching her child crossing 
the highway when the child was killed by 
a car driven by the negligent defendant. 
The mother died of the emotional upset 
thereby produced. The Wisconsin court 
denied recovery, stating that the liability 
was wholly out of proportion to the culpa- 
bility and would open the way to fraudulent 
claims, would put an unreasonable burden 
upon users of the highway and would enter 
a field that has no sensible or just stopping 
point. 


pro- 


However, in a more recent Texas case” 
the doctrine of the earlier Texas case was 
reaffirmed. In the latter case the plaintiff 


8 Hill v. Kimball, 76 Tex. 210. 

® Waube v. Warrenton, 258 N. W. 497. 

” Houston Electric Company v. Dorsett, 25 
Automobile Cases 282, 194 S. W. (2d) 546 (1946). 
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was walking across the street with her 
mother when a bus struck the mother, 
fatally injuring her. It that 
the bus was driven in a negligent manner; 
that it narrowly missed the plaintiff; that 
she was caused to suffer great emotional 
upset, shock and fright, resulting in the 
derangement of her nervous and 
that as a result of the incident she suffered 
from extreme head- 
aches, lapse of memory and brain deteriora- 
tion. The bus, I repeat, had not come in 
contact with the plaintiff. The Supreme 
Court of Texas held that the 
constituted a 
recovery may be had. 


was alleged 


system; 


nervousness, severe 


facts alleged 


cause of action for which a 


In most of the cases miscarriage is the 
physical injury which is claimed to have 
resulted from the shock, and recovery is 
permitted in spite of the fact that obstetrical 
research has resulted in the medical view 
that fright cannot cause abortion.” 


As the writer of a note in the University 
of Chicago Law Review” put it: “As the 
law is today, buses cannot jolt, trains can- 
not jerk, and men cannot shout or 
automobile collisions in front of the predis- 


have 
posed, pregnant woman. It seems unreason- 
able to ask 
of care. 
the unborn, liability would appear to place 
too great a burden upon the everyday activi- 
turbulent civilization.” 


society to assume this degree 


Interested as society must be in 


ties of a 


The frightening aspect of the fright case 
is that the reaction depends on the pre- 
existing psychological makeup of the indi- 
vidual. people frighten and 
may suffer great mental anxiety, or even a 
nervous breakdown, as a consequence of 
a comparatively minor occurrence which 
another person would take in stride. Further- 
more, since the results are for the most 
part purely subjective, there is no way of 
disproving the injuries claimed. Claims 
may be easily fabricated, and damages are 
speculative and conjectural. 


Some easily 


When the ramifications and possible develop- 


ments of this trend are considered, it is 
not too difficult to imagine future cases in 
which a large number of bystanders at the 
scene of an accident may faint or sustain 
shock, and where dozens or perhaps hun- 
dreds of claims could result from a single 
occurrence. Or the courts may go 


further. Perhaps a person frightened by 


even 


See note in 15 University of Chicago Law 
Review 188 (1947). 
#2 Article cited at footnote 11. 
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the scream of another person who was 
frightened may be permitted to recover. 

Another enlargement of the scope of tort 
liability was brought into the limelight re- 
cently (in 1951) when the New York Court 
of Appeals” reversed a long line of deci- 
sions and a long-standing precedent in the 
state by permitting recovery by a child for 
injuries sustained before birth. About 
years before the New York decision the 
Supreme Court of Ohio”™ decided the same 
way; and the right to sue for such injuries 
has been upheld in California, Maryland 
and Georgia as well. 


two 


Possibly the next landmark in this trend 
will be an action by the child against its 
own mother for 
injury. 
tween 
know, 
getting 


negligence causing such 
relatives and 
now, 


method 


be- 


you 


Actions between 
husband and wife 
rather 
money 


are as 


commonplace of 


the 


a 
from insurer. 

While there may be clear cases in which 
justice demands a remedy for prenatal in- 
juries, one may be disturbed by the poten- 
tialities—the possibility of fraud, the possibility 
that whenever a child is born with a deform- 
ity, or is stillborn, an effort will be made to 
spell out liability on the part of someone. 
The problem is not less difficult by reason 
of the fact that the statute of limitations in 
actions by minors is tolled for the period of 
infancy, so that in some jurisdictions such 
actions could be brought more than 21 years 
after the occurrence of the accident. 

Nowadays not only, does the plaintiff 
stand a good chance of winning his lawsuit, 
but the likelihood that the 
recovers will be high. 

From 1941 to 1951 the amount 
of jury verdicts for plaintiff in the New 
York Supreme Court increased from $3,489 
to $8,695—an increase of 149 per cent in 
This increase cannot be attributed 
entirely to inflation. During the same period, 
cost of living index increased than 
one half as much—about 73 per cent. 

The are 
recent high verdicts: 

(1) $400,000 to an ex-waiter, 44 years 
old, injuries in a railroad collision. ‘The acci- 
dent resulted in total and permanent 
ability due to brain injury and injuries to 
shoulders and legs. Reduced to $240,000.” 


is amount he 


average 


ten years.” 
less 


following some examples of 


dis- 


13 Woods v. Lancet, 19 Negligence Cases 845 
303 N. Y. 349, 102 N. E. (2d) 691. 

% Williams v. Marion Rapid Transit Inc., 32 
Automobile Cases 323, 87 N. E. (2d) 334 

% New York Judicial Council Report for 1951, 
p. 34; 1952 Report, p. 40. 

1% 7 NACCA Law Journal 224. 
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n 


(2) $250,000 for brain injury sustained 
by a 48-year-old freight agent.” 

(3) $100,000 for fractured skull, wrist and 
tibia sustained by a 53-year-old luggage 
liner who earned about $3,000 a year and 
who was working half-time at the time of 
the trial.” 

(4) $100,000 to a 40-year-old housewife 
who suffered a back injury and other in- 
juries, and neurosis when a penny weight 
scale slid on her. (Reduced on remittitur 
to $75,000.)” 

(5) $92,500 to a 50-year-old well-driller 
who, as a result of a bus collision, sustained 
a broken back, broken neck brain 
concussion.” 

(6) $90,000 to a 27-year-old housewife 
who suffered a compound fracture of the 
right knee and patella, lacerations of the 
left leg and face in an automobile accident.” 

(7) $141,000 to a 38-year-old brakeman 
who lost his right leg in a railroad accident.” 

(8) $106,000 to a 43-year-old iron worker 
who suffered head and other injuries when 
a sidewalk elevator on which he was work- 
ing dropped beneath him.” 


and a 


The NACCA 


These examples of high verdicts have 
been selected from the law journal of the 
National Association of Claimants’ Compen- 
sation Attorneys, commonly called NACCA. 
NACCA was created in 1946. Its objectives 
are to promote for direct suit 
against the insurance companies, legislation 
to prevent reducing juries’ 
awards and to eliminate con- 
tributory negligence as a defense. 


legislation 
judges from 
legislation 


Recently a “plaintiffs attorney” in address- 
ing a group of lawyers explained how pain 
and suffering 


are converted into dollars and 


cents. He said: 

“This is the key: You must break up the 
30-year life expectancy into finite detailed 
periods of time. You must take these small 
periods of time, seconds and minutes, and 
determine in dollars and cents what each 
period is wo:th. You must start with the 
seconds and minutes rather than at the 
other end of thirty years. You cannot stand 
in front of a jury and say ‘Here is a man 
horribly injured, permanently disabled, who 

NAC( 
NAC 
NAC 


"A Law 
'A Law 
‘A Law 


Journal 234 
Journal 235. 
Journal 236. 
NACCA Law Journal 258 
NACCA Law Journal 258 
NACCA Law Journal 254 
NACCA Law Journal 256. 





will suffer excruciating pain for the rest of 
his life, he is entitled to a verdict of $225,000.’ 


“You must start at the beginning and 
show that pain is a continuous thing, second 
by second, minute by minute, hour by hour, 
year after year for thirty years. You must 
interpret one second, one minute, one hour, 
one year of pain and suffering into dollars 
and cents and then multiply to your abso 
lute figure to show how you have achieved 
your result of an award approaching ade- 
quacy at $225,000. If you throw a novel 
figure at a jury or an appellate [sic] of 
$225,000, without breaking it down, you are 
going to frighten both your trier of facts 
and your reviewer of facts.” 

He also told the lawyers that 
they have a duty to go into the hospital and 
take pictures of the client as he lies in the 
hospital bed, and that if the doctor does not 
cooperate in taking off the bandages, where 
there is no danger to the patient’s well 


present 


being, a court order should force him to 
do so. 

This earnest evangelizer also told about 
one of his cases in which the trial judge set 
aside a verdict of $65,000 for amputation ol 
a leg. On retrial the verdict was $100,000, 
and it was sustained on appeal. He de 
scribes his technique on the second trial as 
follows: “On the first day of trial, at the 
time of the opening argument, I had brought 
into court a large object wrapped in yellow 
butcher paper. I placed this down on the 
table and left it there during the 
Of course, the jury, the judge, 
moved 


counsel 
entire trial, 
and opposing counsel were curious, | 
it from the side of the table to the back of 
the table to the front of the table, close to 
the jury. I picked it up and put it on one 
of the seats in the courtroom, but I never 
unwrapped it. 

“When it came time for me to argue the 
case, I took the object in the paper before 
the jury box. It took me about five minutes 
to unwrap it. When I did, I said, ‘This is 
what this young girl is going to have to 
wear for the rest of her life—this artificial 
limb, this marvelous scientific invention. 
You have seen the metal and the harness 
and the strapping and the brutality of an 
artificial limb no matter how adeptly made.’ 

“IT took the artificial limb and I asked 
Number One Juror to handle it and then to 
pass it among the other jurors. I asked 
them to ‘feel the fine texture of the flesh, to 
feel the warm blood coursing through the 


4 Naylor v. Isthmian Steamship Company, 94 
F. Supp. 422. Reversed, but not on ground of 
excessiveness, 187 F. (2d) 538. 
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veins, to move the noiseless joints, to com- 
pare them with the articulating parts of 
their own knees.’ I told them here was this 
great piece of scientific achievement my 
friend has spoken of and which anyone 
would gladly substitute for their own limb. 

“The jury passed the member from juro1 
to juror. All this time my plaintiff sat in 
the courtroom in plain view with only one 
natural leg! It took about a half an hour 
for them to pass it about. I could see the 
verdict sealed in the looks on their faces as 
this limb was being passed around, Gentle- 
men, the jury was convinced; the trial judge 
was convinced. The jury was out thirty 


” 


minutes! 

When jurors, unversed in the law, are 
hypnotized by the techniques mentioned, 
they magnify in their minds the culpability 
of the defendant, and see him as the perp« 
trator of a reprehensible crime, when actu 
dereliction may 
negligence—the failure to exercise due care 


ally his only have been 
—such as you or I or anyone may be guilty 
of, or which a plaintiff's lawyer might be 
able to spell out on some technical or flimsy 
basis even if we were not actually negligent 

Some plaintiffs’ lawyers in court write 
on the demonstrative blackboard “$5 award 
for a day of pain.” Possibly later the amount 
used will go much higher, In a fairly recent 
case in the Federal District Court in New 
York” a jury awarded to the estate of a 
seaman $40,000 for ten hours of pain. This 
was in addition to an award of $75,000 for 
wrongful death. It is by no means far 
fetched to expect that time in the 
future a jury will decide that long continued 
pain is worth $100 a day. That’s $36,500 a 
year. Multiply it yourself by a life expect 
ancy of 30 years and see what you get 
Then think about whether insurance com 
panies could pay these astronomical verdicts 
and survive. Who will pay them? Where 
will the money come from? I shall come 
back to these questions later. 


some 


Contingent Fees 


It is interesting to note that the 
tingent fee system does not operate in Can 
ada. Nowhere in that country is litigation 
handled on a contingent fee basis. 
attorneys depend on the nature and amount 
of the services performed in the particular 
matter, such as pleadings drawn, examina 
tions before trial, motions, days spent in 
court, etc. We are told that in a negligence 


con 


Fees of 
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action in which a judgment of about $5,000 
is obtained the attorney would receive a 


fee somewhere in the neighborhood of $800. 


In this country the contingent fee basis 
for handling negligence cases is firmly es- 
tablished and virtually uncontrolled. I do 
not suggest that contingent fees are uneth 
ical. In under 
proper circumstances by the canons of eth- 
ics of the American Bar Association.” How- 
ever, where 


fact, they are sanctioned 


large, 
lawyers, under this arrangement, may re- 
ceive much higher fees than their 
are reasonably worth, Thus society in gen- 
eral, and purchasers of liability insurance 
in particular, suffer an unjustifiable eco 
nomic Furthermore, contingent fee 
contracts frequently interfere with the set 
tlement of cases for reasonable amounts (1) 
because the lawyer has a large stake in the 
matter, a strong monetary the 
“more adequate award,” and (2) because 
the injured client may find his share, after 
deduction of the lawyer’s contingent fee and 


verdicts are unusually 


services 


loss. 


interest in 


after deduction of medical expenses incurred 
and other financial loss suffered, too small 
to induce settlement. 

New York 


City Bar Associations recently reported on 


A coordinating committee of 


the problem of contingent fees. The com- 
mittee was created as the result of a deci 
sion™ in which the unanimous court said: 
“This case has drawn to our attention what 
appears to be a growing practice of attor 
neys in injury actions 
retainers of from their 
spective of the service S involved. We think 
the time the 


profession as well as those it 


personal 


50% 


requiring 
clients irre 


interest 


has come in 
serves, 
press our disapproval of that practic: 

“We do not 


may not be excepti 


mean to 

onal ci 
son of appeals, retrial or o 
the compensation of the attor might 
propriately come to as much as 50% of 
Such will be few 


practice of arbitrarily charging 50% of the 


recovery. cases 


recovery, regardless of trial or settle 


or the 


Inent 
nature or amount of services entzi 


or of the recovery obtained, can hardly be 


We re 


practical necessity and desirabil 


justified professionally or socially. 
] 


ognize the 
itv of contingent fee arrangements and thinl 
it proper that the fee be larger than it would 
be if but 
made for the contingent feature 


assured, after due allowance is 


it 18 neither 


‘Canon 13. A contract for a contingent fee, 
where sanctioned by law, should be reasonable 
under all the circumstances of the case, includ- 
ing the risk and uncertainty of the compensa- 


Awards and Compensation 


fair nor proper to place all cases on an 
absolute 50% without allowing for 
other contingencies which should enter into 
the fixing of a fee, 
amount of the services 
amount of the recovery. 


basis, 


such as the nature and 


rendered and the 

“This subject has given the court concern 
for some time. We have taken the occasion 
to express our views with the hope that the 
members of the bar will of their own voli- 
tion and revise the retainer 
practice to establish more equitable contin- 
gent tee 


in cooperation 


arrangements.” 


The committee felt that in the absence of 
special circumstances the highest contingent 
fee that should be fixed in a personal injury 
case is 35 per cent of the net amount of the 
recovery after deduction of reasonable ex- 
penses for prosecuting the case. The report 
has been adopted by the Association of the 
Bar of the City of New York. 

The subject of contingent fee as indicated 
has an important bearing on the high cost 
of insurance, on crowded court calendars 
and on unreasonable attitudes in the settle- 
ment of cases. 

I suggest that consideration be 
given to a graduated contingent fee depend- 
ent on the amount of 
sible that in a case 


serious 


recovery. It is 
involving slight injury 
a fee of 35 per cent might not be enough to 
compensate properly the plaintiff's attorney 
for the work he 
hand, 35 per cent of a large recovery may 
much, Why would it not be 
equitable and fair to establish a contingent 


pos 


has done. On the othei 


be far too 
fee system which would be graduated down 


ward depending on the amount recovered ? 


Court Congestion 


I want at this point to mention briefly 
the problem of court congestion, The situa 
tion, I recognize, varies greatly in different 
undoubtedly the 
proble m is nowhere else as s¢ 


in New ¥ 


tion 


and 


parts of our country 
rious as it 1S 
rk City. I suggest that the situa 
as it exists in New York City has seri- 
ous implications to 


lawyers and insurers 


everywhere. It has.countrywide implica 
If our 
handling personal 


New York, 


be heard throughout the nation 


tions, in my judgment. present court 


system of injury cases 


collapse in reverberations will 


In one of our most important courts, the 
Supreme Court of the First Department 


(New York), the tort jury calendar is close 


tion, but should always be subject to the 
supervision of a court, as to its reasonableness 

2% Buckley v. Surface Transportation Corpora- 
tion, 98 N. Y. S. (2d) 576 
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to four years behind. Several remedies 
have been and are being tried, but while 
there may be some improvement, the prob- 
lem is still with us. Not only do we have 
pretrial conferences and examinations be- 
fore trial, both of which are aimed, in part, 
at expediting the disposition of tort cases, 
but we have a preference system whereby 
determine whether 
they involve serious injuries. If they do, 
they are preferred on the calendar. If they 
are not preferred it may be a very long time 
before they are ever reached. Thus, plain 
tiff’s attorney must decide whether (1) to 
try to settle, or (2) to transfer the case to 
a court of limited monetary jurisdiction or 
(3) to take his chances of the ever 
being reached for trial. It can be believed 
that plaintiffs’ lawyers in many cases are 
apt to bring their suits in the supreme court 
rather than in the lower courts which are 
limited as to amount of recovery permitted 
in the hope of obtaining higher settlements, 
even though the values of the cases of them- 
selves would indicate the propriety of com- 
mencing suits in the lower courts. 


cases are screened to 


case 


Lest you think I may exaggerate the se- 
riousness of what confronts us, let me quote 
the Presiding Justice David W. Peck in a 
talk he delivered to executives of insurance 
companies and members of the New York 
City bar dealing with negligence litigation: 
“Let us not delude ourselves into thinking 
that our professional system is so entrenched 


GRADUATED LAWYER FEES URGED 


| 


West Coast insurance companies are 
opening their attack upon the problem 
created by the mounting size of jury 
awards in personal injury cases. 

Speaking before the Fresno County 
Bar Association, J, T. Blalock, execu- 
tive vice-president of the Pacific In 
demnity Company, suggested that the 
California Bar Association give seri- 
ous consideration to the adoption of a 
graduated contingent fee scale varying 
with the amount of 
sonal injury cases. 


recovery in per- 

Acknowledging that an attorney fee 
of 33% to 50 per cent may be propor- 
tionate in a $100 case, he said it might 
not be fair in a case involving $100,000. 

The theory is that a graduated con- 
tingent fee scale would remove some 


7 ‘'The Pillar of Justice,"’ an address de- 
livered to the members of the bar and execu- 
tives of casualty insurance companies by David 
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or fortified with favor in the Legislature 
that we are secure in our own house. Other 
systems and ways of doing things have 
melted in the fire of public indignation and 
been eliminated for public protection and 
convenience. Have we not, from our own 
precincts, witnessed the flight in large meas- 
ure of commercial litigation to arbitration? 
Negligence claims to compensation is only 
the next step, unless their handling by us is 
vastly improved, 

“And that is really much more of a con- 
cern to you gentlemen than it is to the 
justices of the court. For service and satis- 
faction, yes for pride, the judges want to 
make the court system work in the depart- 
ment of negligence litigation as it is work- 
ing in other departments. But we are not 
concerned for our livelihood or something 
to do. The judges will keep well occupied, 
perhaps better occupied, without negligence 
litigation. Undoubtedly more commercial 
litigation would return to the court if there 
was more time for it. And it is fairly obvi- 
ous that the court set-up in New York City 
was never devised or intended to take the 
volume of negligence litigation which has 
descended upon it. Still, being there, the 
judges want to care for it—but the care is 
principally your care and concern.” ™ 

Of course, whenever you have a problem 
such as court congestion with its resultant 
delays, a scapegoat must be found and each 
side tries to shift the responsibility on the 


of the pressures operating to interfere 
with the settlement of cases for rea- 
amounts. Mr. Blalock said 
that an attorney often has too large 
a monetary stake in seeking a larger 
award, while the injured client may 
find that his share of a recovery in a 
settlement is too small after the attor- 
ney deducts his fee 


S¢ ynable 


The lawyers were told that it is the 
public which actually pays the cost of 
the settlements, insurance companies 
merely distribute losses. Larger ver- 
dicts will eventually require a higher 
price for insurance. 


He warned that if the spiral con- 
tinues, the public may look for other 
methods or systems for handling of 
such third-party personal injury claims. 


W. Peck, Presiding Justice, Appellate Division, 
First Department, January 14, 1952. 
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other. Over the years probably all must 


bear would 


some of the responsibility. | 
that it is in the 
interest Of an insurance company t 


settle 


like to point out, however, 


a case as soon as possible tl 
of inflation, the $5,000 injury of 
$10,000 payment 
The companies have everything 


to gain by settling as early 


today c: 


easily become the two 


years hence 
as possible 
Several facts bear on the problem of court 


(1) Let us not overlook the fact 
there are many, 


congestion 
that 
cars today due to the widespread enactment 
of the 


laws 


many more insured 
security-type financial responsibility 
For example, in New York, prior to 
the adoption of the security-type law, 33 pei 
cent of the cars were insured; latest esti 
mates indicate about 95 per cent of all cars 
That 


measurably to our present 


are now insured fact, it 1S obvious, 
has contributed 
crowded calendars. Because there ts insur 


ance in sO many more cases, clearly a pro 


portionately greater number of suits will be 
must make 
(2) The fault 


judicial 


pressed to judgment and that 


for mor ases on the calendar 


may lie in part with our 
W hile 
by cor 
York City 

orkable 


courts to cope with the matter 


pres¢ nt 


system attempts have been made to 


revamp stitutional amendment out 


and to pro 


judicial setup, 1 


organization which would 


late these proposals have not 
pted New Jersey sup 
ie proof of what can be accomplished 
judicial 


een materially 
pli s t] 
broad 
that all 


ulges ar rly assigned and thi 


under a modern setup with 


residing in one justice to see 


power 


matter 
oncerned 
heduled before 


scovery proceedings 


that 


()ne 
justice is moving too 


1! 
Cical 


Is the Defendant Insured? 


Revert gy more directly to 
at hand, I may sav that there 
that in a negligence case the single 


that has the 


circum 


stance most influence on the 
* Louisiana and Wisconsin permit joinder of 
the insurer In Nebraska defendant may be 


asked whether he is insured. 


Awards and Compensation 


jury is insured 
with the 


financial responsibility of the 


whether the defendant is 


This confuses the tssue of liability 
question ot 
defendant—a question which is not an issue 
Instead of 


Was the 


seems to become, 


concentrating on the question, 


defendant to blame?’ the 


issue 


How much money has the 


defendant or how much insurance 1 


1 
i 


was 
carrying? In actual practice it gets pretty 
close to the situation that prevails in Soviet 
Section 411 of the Soviet Civil Code 


provides: “In determining the 


Russia. 
amount of 
an injury, 
take 
status of the 


compensation to be awarded for 


the court in all 


consideration the 


instances must into 
property 
party injured and that of the party causing 
the injury.” In the United States those is 
technically but actually 


sues are irrelevant, 


they do have an important bearing on the 


jury’s thinking 


While, 


cannot be directly 


except in three states,” the jury 
informed of the fact ol 
insurance, that is a hurdle which the plain 
tiff’s manage He 
uite clearly 


that the defendant 


lawyer Cal generally 


usually succeeds in 


in the 


is msure d 


establishing q 
jury 
Donald W 
presente d to the 
American Bar 


tioned the following 


minds of the 
Kramer, in a paper 
Section of the 
1949. 


Insurance 
Association in men 
‘First, by 


ur dire. The 


methods 


examining the jurors on their 7z 


questions asked of the jurors for 


this pur 


pose range all the way from the generally 


question “Are 


any manner in any 


permitte you interested in 


urance company 1SSU 


liability 
to the crude 
rmitted ‘Do 


ing policies for protection 


against 


arising from accidents mter 


1 


ation rarely pe u have any 


any msurance com 


cases like 


company 


on cross-examina 
the defendant's 

fact of 
travel 


msurance 


fees and ex- 


or the 


an indemnity 


in the 


plaintiff’s summation of the case 


| his pro 


cedure usually takes the form of innuendo 


such as the assertion ‘The defendant has 





about the 
that it 
makes no difference to him personally whether 
him’; 
himself, if he 
would have 


injuries’; or, 


not appeared to be concerned 


result of this case and | feel sure 


or not a verdict is 
or, ‘I think the 

ere permitted to do it, admit 
ted his liability for these ‘You 
need have no fear about the amount of your 


returned against 


defendant 


verdict. Whatever verdict you return in this 


case will be paid, and it will not harm this 
1 


defendant in the least.’ 


“Of course, there are other ways 


the cross-examination of witnesses 

ing statements and redirect examinati 

to the time, place and identity of the person 
taking the 


accident reports made to the state authori 


statement, questions regarding 


ties as to where, how and by whom they 


were methods 


familiar to those accustomed 


made out, and divers other 
which will be 


to the technique in such cases.” 


When the jury 
being defended by an insure: 

brought 
and this factor in turn brings into 


knows or suspects that 


an action 1s 
into thi 


an extraneous factor is 


picture, 
play a variety of prejudices, Frequently a 
vicious circle is brought into operation \ 


juror, resentful of a recent increase in 
that he 


ocking the company’—by 


msurance decides 

aliate by 
ing the verdict 
though he 
time, 
for a further 
premiums. In 


premium, 


especially 
think about it at th« 
by so doing he lays the groundwork 


generous 


doc Ss not 


increase in his own insuranc: 


suits against municipalities 


conceivably jurors may render reasonabk 
verdicts, since they know as taxpayers they 
Strangely 
: that 


the extravagant award paid by an insurance 


are spending their own money. 


enough, jurors rarely seem to realize 


company is money paid out of their own 
collective pocketbook. The lot of a liability 
company is not an easy one. Some peopl 
feel it is unjust that they should pay high 
liability insurance premiums when their re: 

Others have 
had claims against insurance companies on 


ords are comparatively good, 


various types of policies and have not prof 
would liked 


have be en con 


much as they have 


Others, on making 


ited as 
claims, 
fronted with exclusion (provisions in poli 


cies) which were previously unknown to 


them, probably because almost no one both 
ers to read his policy or to get a detailed 
broker 


explanation of it from his agent or 


Disappointment at the small amount re 


ceived under a low cost limited accident 


** Report by the Committee to Study Compen 
sation for Automobile Accidents of the Colum 
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insurance policy may, in some cases, be the 


reason for resentment. 

Perhaps not one juror in ten fully under- 
accident 
and a liability insurance 


stands the difference between an 
policy 


policy. To him insuranc« 


insurance 
is insurance and 
if there is an accident the insurance com 
pany should pay. Having learned that in- 


in the picture, all that remains in 
} 


irance is 
his thinking is to decide how much to awat 
Che technical points about fault, negligence, 
contributory negligence, and so on, are 
head, or of no 
in his mind. He sees that the 


plaintiff has suffered an injury, has incurred 


cither far over his conse- 


quence poor 


medical expense, pain, loss of time, attor 


neys’ fees and is, therefore, to be ec 


ImMpen- 


sated adequately 


Compensation Plan 
for Automobile Accidents 


In an attempt to obviate the uncertainty, 
the delays and the expense of our judicial 
Com- 


Auto 
| 


about 20 years ago, issued 


Columbia University 
mittee to Study 
Accidents, 


a report” advocating a compensation plan 


procedure, the 
Compensation tot 
mobl 
for automobile accidents, generally similat 


° 
to workmen’s compensation. The plan has 


been opposed by the insurance industry 
since its promulgation. It is strongly 
urged by people of undoubted in 
tegrity and intention, and it is the 


dwell in 


ever 
some 
gor rd 


many theorists who 


darling of 


“halls of ivy.” To some, not now favorable, 
answer to the over- 
may yet 
troubles in 
find themselves engulfed. 
Recently the plan was discussed in a Report 
State of Wisconsin of the 
Insurance Industry Motor 
Vehicle Accidents. The Industry Commit- 
tee stated that the success of the workmen's 


seem the 
adequate award, and to it 


it may yet 
some 
wish to flee from the sea of 
which they now 
Relating to the I 
Committee on 


compensation systems affords no_ basis 
whatever for the assumption that a similat 
system would wel] with respect to 
automobile It pointed out that 
a Work 


men’s compensation is applicable to parties 
with a close relation, with the operations 


work 
accidents. 
there are substantial differences: 


under the control of the employer and with 


an incentive for accident prevention 


“2. The burden of the cost under work 


men’s compensation is passed on to the con 
suming public, whereas the increased cost 


Council for 
(February 1, 
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bia University 
Social Sciences 


Research in the 
1932). 





of an automobile compensation plan would 
rest entirely on the motorist. 


“3. Workmen’s compensation applies only 
to persons with earned income, while an 
automobile compensation plan would apply 
having earned 


housewiy es, un- 


additionally to persons not 


income, such as children, 


’ 


employed and retired persons. 


‘A 


Che speed and efficiency of workmen's 


sation administration could not apply 


automobile 


mobile compensation. An 
ym plan 
of the 


tic 


sall not have the 


would 
administrative help afforded 
mployet with 


respect to the facts 


accident, wages, period of lost time 


and assistance in returning to employment.” 


Che committee felt that an automobile 
compensation plan would have the follow- 
ing disadvantages: “(a) Persons with earned 
income present a variety of problems, such 
as the accurate determination of 


weekly 
earned income as a basis for computing 


indemnity payments and the determination 


of the time when indemnity payments 
should be discontinued because of recovery 
from the 
tion 
different both in de 


i fae 
Ot WeecKIy 


injuries. In workmen’s compensa- 


insurance the situation is completely 
termination of the amount 
wages and in determination of 

time when compensation should be dis- 
continued, in that tl employer has ae 
time 
following 
The ad 


difficulties in con 


ate records of wages and of the 


j ‘ ] 
hen employes return to wort 


disability on account of injuries. 


ministrative costs and 


nection with self-employed persons would 
be enormous. Those whose employment is 
seasonal Ol variable, ol 


pe riod, 


uneven in time or 


ould present special complications, 


as would those persons who were not 


citizens of Wisconsin. 


“(b) Persons not having earned income, 


such children, housewives, unemployed, 
present other baffling 


administrative difficulties. The 


and 

problems 
inclination to malinger and to increase the 
duration of the effect of injuries would be 
too great to withstand for most people not 
having earned income. The situation in this 
respect would be serious in relation to 
persons whose earned income is not great 
or where it is seasonal, but for those who 
have no earned income at all each day of 
would be 


because it would mean additional income. 


“(c) A large 
tently engaged in an endeavor to ascertain 


continued disability irresistible 


investiga 


tinge torce persis 


the tacts could not overcome the basic dit 


ficulty with respect to malingering, collusion 
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and faked injuries. Such ‘police’ activity 
would involve tremendous administrative 
cost and would be extremely distasteful to 
all concerned. 

“(d) The applicability of an automobile 
compensation plan in a state with substantial 
tourist trafhe presents well-nigh insurmount- 
able administrative Would a 
non-resident owner be entitled to benefits if 
his own car in Wis 
other 


injuries 


problems. 
injured while driving 
cars involved in 
from a 
Would the non- 
compensation benefits 


' } 
consin, there being 


the accident, tor resulting 
collision with a resident? 
resident be liable to 


1 
to the 


Would a non-resident be 
entitled to benefits if injured while riding 
with a resident? Would a resident be en 
titled to benefits if injured 
with a non-resident, or 


non-resident? 


resident 


riding 
1 
when struck by a 


Since non-residents could not 


while 


be expected to carry automobile compensa- 
tion insurance, the right of action for com 
pensation benefits would be of questionable 
value. 
trafhec 


contemplating an 


With the very considerable interstate 
this 
automobile 


existing in country, any state 


compensation 
eriously consider the sub- 


plan should also 


stantial burdens placed on its citizens as 


compared with those of other states. 


“(e) Advocates of the automobile com 
pensation plan refer to a reduction in litiga 
‘ T 

tion, Under a system in which automobile 
compensation is the exclusive remedy there 
would be sore 


relief to the and 


courts 
juries from automobile accident litigation. 
there would probably be a cor- 
responding or larger litigation 
before the tribunal. In any 
administrative system there must be a right 


However, 
amount ot 
administrative 
of review in the courts. Since most auto- 
mobile accidents resulting in bodily injury 
also cause property 
would be obliged to 
bodily injury compensation through a quasi- 
judicial pursue his claim 
for property damage through the ordinary 
judicial procedures 


damage the owner 


pursue his claim for 
process and to 
his would result in a 
duplication of litigation. If, in addition to 
receiving automobile compensation, the in- 
jured retains a remedy at law for bodily 
injuries there would be the same or a 
greater tendency to have ‘damage suit’ liti- 
gation. ‘The claimed reduction in litigation 


seems likely to turn out to be 


rather an 
increase. 


“(f) It is difficult to imagine any adminis- 


trative agency which would be more ex- 
pensive to administer, or one which would 
become more enmeshed in the daily lives of 


the people. It would be intolerable to them.” 
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plan for automobile 
accidents has not been adopted in any state 
of the United States. In 1946 Saskatchewan 
adopted a law based on the plan proposed by 


‘The compensation 


the Columbia committee, but with this import 
ant difference: Under the Saskatchewan 
plan compensation is not an exclusive remedy. 
An injured person may accept the compen 
sation and may proceed to sue the defend- 
ant, compensation deducted 
from his judgment. 


This plan advocated in an article 
which appeared about two years ago in the 
Columbia Law Review.” Mr. Frank P. Grad, 
the author, felt that “The advantages of 
such a plan would be manifold. All victims 
would get a generally adequate minimum of 
compensation 


award being 


was 


Where a clear case of negli- 
gence can be proved—and where the statu 
tory remedy does not fully compensate the 
victim injured by 


motorist the 


a financially responsible 
injured party can still 
recourse to the common law remedy 
result ought to be a 
claims to the minimum, juries 
would that the plaintiff has already 
received compensation and could be expected 


have 
‘The 
reduction of court 
bare since 


know 


clear 
In recognition of this 


person 


to give him a verdict only in really 
cases of negligence. 
who has al 


tendency, an injured 


ready 


received compensation would be un 
unless he had a 

time, equitable 
encouraged, because 
would fill the 


needs of the victim and thus im 


likely to start an 
clear case At the 
settlements would be 
the compensation 


action 


Same 


payments 
immediate 


prove his bargaining position against the 


motorist by eliminating the time pressurs 


for settlement.” 


I do not know just what Mr. Grad meant by 


a generally adequate minimum of com 


pensation.” In Saskatchewan a person who 
loses both arms or both feet or the sight of 
both eves gets $2,000. For total disability 
he gets a maximum of $20 a week for a 
maximum period of slightly more than two 
maximum total of $2,400. The 
death benefit is $3,000 to the 


primary dependent and $625 to each of the 


vears al 
maximum 


secondary dependents. A housewife is not 
so generously enriched by the province. If 
totally 
a week for not exceeding six 


she is disabled she receives $12.50 


weeks—plus 


certain supplementary allowances amounting 


to a maximum of $175. Nothing is paid for 


pain and suffering. Surely this scale of 


* ‘Recent Developments in Automobile Acci- 
dent Compensation,’’ 50 Columbia Law Revieu 
300 (1950): reprinted in The Insurance Lau 
Journal, July, 1950 
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benefits would not find favor in the eyes of 
those who seek the more adequate award. 


that Mr. Grad is 
thinks that the 
would be “a 


I believe extremely 
result of 
reduction of 
court claims to a bare minimum.” In my 


opinion 


optimistic if he 


such a system 
such a system in any state of the 
United States would bring about practically 
no reduction in the number of claims. 


I do not know much about the actual 
operation of this plan in Saskatchewan. 
Whatever the experience may be, it should 
be noted that conditions in that province 
differ greatly from conditions in the states. 
Saskatchewan is 
agricultural 


a sparsely populated, largely 
about the 
about 11 per cent of the 
about 874,000. It has 
9,000 miles of roads, 
of which only 42 per cent are kept open to 
winter traffic. The population of its largest 
city, Regina, is only about 60,000. Even if 
the plan operates successfully there, it does 
not follow that it would be as successful in 
populated o1 
industrialized area 


province size Ol 
Texas with only 
population of Texas 
surfaced 


only about 


a more densely more highly 
Recent 
that even 


prevailing in Saskatchewan, 


newspaper r¢ 


leases reveal under conditions 
and under go\ 

ernment operation, the unpleasant fact of 
inadequate rates has intruded itself upon the 


notice of provincial officials.” 


Opposition to Extension 
of Compensation Plan 


The insurance industry has consistently 
opposed the extension of the 
yond the field of 
pensation, whether c 


lv or not, whether appli- 


compensation 
plan be 


workme n’s com- 


mpensation is made 
an exclusive 


4 abk 


types oO 


reme¢ 
accidents only or to all 
tf accidents We that 
should be compelled to pay iot 
suffered by a solely 


runs into a Car; 


to automobile 
do not be lie Ve 
motorists 


injuries who, 


person 
through his own negligence, 
railroad be 


nor should a compelled to 


compensate the family of a man who went 


to sleep on the track; nor should a store 


keeper be compelled to compensate a cus 
tomer who trips over his own shoelace; o1 
a landlord, a person who falls down stairs 
because of his own intoxication 
The 


cessful in its 


been suc 
the sé 
the time will come 


insurance industry has 


opposition to plans. 


But possibly when op 


‘The Toronto Telegram, October 24, 1952. 
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position will be in vain. Liability insurances 
and unfortunate 
They are obliged to honor checks 
written by often misguided, uniformed and 
Exorbitant 


awarded, in some cases for comparatively 


conmipanies are in a unique 


tion 


Situa 


prejudiced juries. amounts are 


mil injuries or for pain of brief duration. 


Liability is based on grounds that are 


specious and tarfetched, often for injuries 


that exist largely in the imagination, or for 
psychic trauma due entirely to pre-existing 


neuroses o1 


to abnormal susceptibility. 


larger 
more 
slight, tech- 
liability appear to 
very bright for the plain 
lawyer. But illusion. ‘The 
to pay, 
that 
Con 


and 
and 

doubttul or 
may 


Che trend towards larger 


awards for consequences more 


remote, based on 
contrived 


future 


nically 
make the 
tiff’s this is an 
inexorable fact is that someone has 
reached when 
longer afford to pay 
belief 


and a point may be 
somcone Ci 
trary to perhaps common insuranc¢ 
and 


sub 


companies do not earn large profits, 
been incurring 


1951 the 


1 
losses of capital stock insurance 


lately they have very 


stantial losses. In underwriting 
companies 
neighborhood ot $100,000,000 on 


automobile bodily injury and property dam 


were in the 


You may be surprised to learn 
1931-1950 
before 


age claims 
that 0.7 per cent represents the 
federal 
income taxes, on all lines written by mem 


National 
a rate-making organ 


average underwriting profit, 


ber companies of the Bureau of 
Casualty Underwriters, 
ization comprising most of the large stock 
companies. If we take 
years, we find 

1946 to 1950 de 


loss ol 3.5 pel 


casualty more recent 


the hve-veal average Iofr 


veloped an underwriting 


cent. 


I do not share the feeling of those who 


are shocked by the mounting cost of imsut 


welcome the 


ance even hough | do not 
added cost ie fact is the cost of 
liability 


behind i 


auto 


insurance has lagged far 


mobil 


respect to the very factors which 


+ 


make up insurance costs For ex 


go to 
ample in the rhest rated territory in New 
Y orl 1939 the cost of all types 
of private passenger bodily injury and 


damage 


: aye 
incre ised 44.0 


the nation 1 st ot 


state, 


propert hability insurance’ has 


cent. Compare this with 
hospital ex 


which ha soared 135 per cent, auto repart 


costs 134 per and the price of new 


cent. Yet | 


cent 
automobiles 136 per realize 


that premium rates 
they could approacl 


11 1 
ll be out of the ach o * average person 


distant In 
example, an owner of 


a private passenger car who has a young 
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driver in the family must pay a premium 
of $288.54 for $100,000/$300,000 personal in- 
jury and $5,000 property damage limits for 
his liability insurance, and, considering the 
size of the verdicts mentioned here, those 


limits may be inadequate 


Who Will Pay the Awards? 


The question I have several times raised 
Who 


In my opinion no one, 


here, directly or by implication, 1s: 
will pay the awards? 
eventually, will be abk 
the trends | have mentioned 

| feel there 


disintegration of our 


to pay such awards 
progress 
can be only one 
present 
substitution 
state 


every 


system of jurisprudence and the 


of a system for the payment trom 
federal fund fort 


funds or trom a 
Payments 
confined to medical and hospital 


injury, regardless of causati 
would be 
reimbursement for 


with 


expenses incurred, and 


death, dismemberment and lost earnings, 


pain and 


suffering, and with ceilings and limitations 


no compensation whatsoever tot 


on amounts paid, similar to those contained 


various workmen’s 
the cost of 


taxed 


in the compensation 


laws Since such i 


could not be 


group, such as 


landlords « 


system 
against any special 
motorists, manutacturers, 
storekeepers, it would be sup 
ported from general revenue. ‘This 1s in 
effect nothing less than the complete abroga 
of liability for 


personal injury. Under 


tion negligence resulting in 


such a system in 


surance companies would no longer serve 


| 
iawyers 


fields 


a purpose, and inevitably many 


would be compelled to seek othet 


of endeavor 


Lawyers who are commonly on the side 


ot defendants or insurance companies may 


well have a viewpoint different from that ot 


lawyers who more often represent plaintiffs 


Some plaintiffs’ attorneys might consider 


the defendants’ lawyers’ viewpoint as preju 


1 


diced Defendants’ lawvers find nothing 


attractive about an attractive nuisance, and 
ipsa loquitur does not ,speak 


don't 


sometimes re 


the same 
that the 


language to them Phe 


believe purchase of liability in 


surance of itself creates liability, nor that an 
should be sued by 


‘ 
or friend when 


insured 
liability is 
nonexistent lo them it may 
is a great temptation toward 

They further believe that the 
damage should 


1 
i 


in such suits 


elements of be kept within 


reasonable bounds and that damages should 


not be awarded for remote, improbable and 


purely subjective results 
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I happen to think that a defendant in a 
negligence case is not necessarily a repre- 
hensible criminal. Sometimes his negligence 
is clear. Perhaps he was drunk and ran 
up on the sidewalk or drove on the wrong 
side of the road. But more often his fault 
is far from clear. Liability may be based on 
conflicting testimony as to whether or not 
he exceeded the legal speed limit by a few 
miles per hour, or on whether the light 
changed during or before the time he 
crossed the intersection—questions on which 
reasonable men may differ when their emo- 
tions are not involved, but which fade into 
the background when the jury’s sympathy 
is aroused. 

Even a criminal is treated with a measure 
of mercy. His punishment depends on the 
degree of his guilt. I think that the de- 
fendant in a negligence action, ‘shen his 
negligence is slight or doubtful, deserves an 
even break. Oliten his home and property 
are in jeopardy because the amount of his 
insurance is inadequate. I think, too, that 
in the larger public interest an insuranc« 
company deserves an even break, if for no 
other reason than because punishment of 
the company is in part punishment of each 
and every one of its policyholders 
, I have 
cate in this discussion that there is a clearly 
apparent trend toward extension of liability 
in tort have pointed to the fact 
that the fault on the 
part of the practical 


To summarize ittempted to indi 


cases. | 

existence of actual 
defendant is, as a 
matter, no longer an indispensable prere- 
quisite to recovery, but rather its absence is 
a mere impediment that can readily be met 
by flimsy evidence of purely technical 
deviations from due care. More and more, 
fault on the part of the plaintiff is being 
disregarded. More and 
judgments 


more, courts sanc 


tion based on doubtful and 


remote consequences of occurrences—occur 


NEGLIGENCE LAW IN EUROPE 


it is equally impossible fow any group or 
groups, singly or collectively, to anticipate 
all of the problems of progress and so have 
a ready solution as they arise. However, 
the attempt by one element of society to 
attach to and fix the blame upon another 
for each perplexing situation due to a 
multiplicity of causes, is to follow a false 
premise. 


onto dangerous shoals engulfing not only 


Such a course may well steer us 


plaintiff lawyers and insurance companies 
in the maelstrom but the public as well. 
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rences which are not accidents in the usual 
sense since there has been no contract; and 
more and more courts are permitting re- 
covery by or on behalf of infants for in- 
juries sustained before birth. Suits between 
members of the same family are becoming 
more and more common. I have noted that 
contemporaneously there is a strong trend 
towards larger and larger jury awards, with 
the rate of increase therein accelerating 
even more rapidly than inflation and the 
cost of living. 

All this may to paint a utopian 
picture for the plaintiff’s lawyer. It may be 
only a One realistic element is 
lacking in the phantasy—an inexhaustible 
and ever present source of funds. Since in 
surance companies are not and cannot be 


seem 


mirage. 


such a source, and since no such source 
exists, the trend towards higher and higher 
payments to more and more persons, in my 
opinion, can but bring about the disintegra 
tion of our present system of jurisprudence. 

In the event of such disintegration, and if, 
as I believe, the then likely successor to 
the present system of tort law would be a 
system based on compensation without re 
gard to fault—a system of purely adminis 
trative law—we will find in such a substitute 
small comfort, slight compensation and lean 
pickings for the negligence lawyer. To the 
extent that he contributed to 
that result he will have 


own professional demise. 


himself has 
contributed to his 


I realize that I stand in the position of 
offering wholly gratuitous when I 
suggest to NACCA that it re-examine its 
legislative program. I drag no “red herring” 


ady ice 


across the trail when I venture the opinion 
that on find 
some of its proposals destructive of a system 
which and 
which, for hundreds of years, has served 


Western civilization. [The End] 


such re-examination it may 


presently serves them well, 


well our 


Continued from page 89 | 


Much has been written and said about 
the subject of this With 
mind, my recent trip to Europe was for the 


conditions 


article. this in 


purpose of making a survey of 
with respect thereto as they exist in Eng 
land and in Continental Europe and to 
make a report to our bar and those inter 
ested in insurance law. 

In closing, may I say that it is comforting 
to discuss the question of insurance freely 
in this forum, without the fear of commit- 


[The End] 
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The Defense of Arson in Louisiana 


By ROBERT W. WILLIAMS, Jr. 


This Baton Rouge attorney has evolved an outline which pre- 
sents the manner of the trial and the proof necessary in a 


suit on a fire insurance policy where arson is a defense 


-R MANY YEARS of jurisprudence ured destroyed the property or caused 
ling with the deliberate destruction it to be destroyed by another 


by fire of insured property, there has beer ’ . ee 
: Penn : The reconciliation of these two funda 

: : ; 4 

evolved in Louisiana a line of judicial deci , 

‘ ; mental precepts is often difficult due to 

ey the tact that the < arson is seldom, 

} 


il ever, committed i * presence ot wit 


; : 
sions which can adequately and clear 


+} 


’ 2 ld 
guide the party litigant in the conduct of 


unfortunately the perpetration 
may be obtained through the 


his trial and which reduces the applicable 


law and procedure to a state of clarity and ; | 
definitenes iat roaches a 
- nnitene s which  Spproe rie agency of a third person so that thi party 
that of mathematical lormuiac . 
F actually profiting by the deed itself may 
find 


It is perfectly apparent that have an unshakeable explanation as to his 


should be allowed t profit by wi own actions and whereabouts at the time of 


wrong and that no person should be allowe the deed itself. 


a policy of fire insuranc a 
i1cT . iit iting omcel 


1 and courts have n faced with fires in 
which brings cove ge pre . 3 1 4 
volving the use of delayed action mecha- 


‘ isms which aré¢ ten times themselves 


a 
the policy into operation. Thougl 
universally agreed, it is equally wel 


established, morally and tegaliy, that an 
' : flagration. 

assured should recover if his damag« 

} ‘ 


proat ] ) 


1 


‘ 
Lii¢ 


been occasioned by the deliberate act of Adopting a ali aj 


| 
another. The wanton and deliberate des problem and realizing the difficulty of ac- 
truction of an assured’s property by a third — tually pointing out the person who applied 
person is a hazard anticipated and covered the torch, the courts of Louisiana hav 
by the modern fire insurance icy completely separated tl crime of arson 


17 . trom the civil defense of arsé ‘ urged by 
Thus it can readily be seen ‘that 

; a hire insure 
establishment by adequate proot of a mo- 


destroy the property in the assured 
sole and only answer offered f arson utilize 
\s will be established lates 
nay be present, one in the 
insurer and one in some third person, and fundamental 
the proof of the motive in the third person prove beyond 
will make it impossible for the defendant accused actually applied 


‘ 


insurer to prevail in the suit because th« gaged the services « 
defendant is then unable to prove by a_ this purposs The acct 


preponderance of the evidence that the as “not guilty” of the 
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reasonable hypothesis, raises a doubt that 


he was directly responsible for the fire 


asserting the defense of 
type 


of proof is not required from a defending 


However, in 


arson in a civil suit, this and degree 


insurance company, but the defendant is 
only required to show by a preponderance 
of the evidence that plaintiff is responsible 
for the prop- 


erty distinction 


deliberate destruction of the 
‘The behind this 
of proof is found clearly expressed by the 
late Chief Justice ©O’Niell in 
Insurance Company of State of Pennsylvama 
416, 143 So. 360, 


reason 
, . , a 
Picoraro < 


175 La. where he stated: 


\ preponderance of the evidence in su 
The that 


liberty at and the 


a case is sufficient reason is 
stake 
undue 


without 


there is no life or 


Court can not indulge in lenience 


towards either party doing in 


other.’ 


justice to the 


The trial of the involving an 

defense is rife with presumption and coun- 

terpresumption, which each of the 
‘¥? 


is required to overcome by 


sult arson 
parties 
legal and com 


petent ¢ vidence 


As stated above, it is felt that the 
of the trial and the proof necessary may b« 


manner 


reduced to almost mathamatical clarity and 
it is the 


outline 


purpose of this article to set up in 
with 
ties, the legal moves available to the 
order in which the trial should 
be conducted, and the 


form, substantiating authori 
parties 
litigant, the 
proot necessary to 
overcome the presumptions and counterpre 


sumptions indulged in by the court 


I. Plaintiff makes a prima facie showin; 


for recovery by pleading and proving the 


terms of the insurance policy and_ the 


amount of the loss by fire 


(A) 
that the 


II. The 


arson aS a 


First presumption to be invoked is 


plaintiff has done no wrong 


ple ad 


overcome the 


defendant, to successfully 


defense, 
(A) 


by the defendant showing that the fire 


niust 


presumption of | This may be done 
was 
Ciycumstantial and 


(Picoraro 


of an incendiary origin 
presumptive evidence is admissible 
v. Insurance ( 
vania; Exnicios % 
La. 975, 101 So 
Marine & Fire 
Ann. 216; 


ympany of Pennsyl 
Sun Insurance Office, 156 
383; Hoffman v. Western 


Insurance 


State of 


Company, 1 La 
Western Marine & 
Fire Insurance Company, 8 Rob. 442; Catala 
notta v. Minneapolis Fire & Marine Insurance 
Company, 15 La. App. 320, 131 So. 705; 
St. Philip v. Lumbermen’s Insurance Com 
pany, 18 La. App. 331, 137 So. 359.) 


Wightman v 
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vercomes the 


(A) Proof of incendiarism 
presumption of | (A) and raises a presump 


tion of motive in the plaintiff. (Picoraro 7 
Insurance Company of State 
Parker v. Hartford Fire Insurance ( 
163 So. 435; Wilson z 
pany, 161 So. 650; St 


Insurance Company. ) 


f Pennsylvania; 
ynipany, 
Aetna Insurance Com 


Philip 


Lumbermen’ 


(1) Incendiarism may be shown by the 
physical facts surrounding the loss. Picoraro 
v, Insurance Company of Penns) 

vania; Parker v. Hartford Insuranc: 
Company; St. Philip v. 


ance ( ompany ) 


state of 
Fire 


Lumbermen’s Insur 


(2) Incendiarism may be proved by the 


that the fire occurred 
that 
coincidences must be ruled out. (Wilson v 
Aetna Insurance Company; Sumrall v. Provi 
dence Washington Insurance Company, 7 Fir 
AND CASUALTY ( 884, La. —, 60 


So. (2d) 


II}. If 


ism and 


defendant showing 


under such suspicious circumstances 


ASES 
68.) 


both incendiar 


to destroy the 


defendant 
plaintiff’s motive 


proves 


property, then, in the absence of believable 


rebuttal evidence, there is sufficient evi 


dence to sustain the affirmative defense 
pleaded by the (Sumrall z P) 


dence Washington Insurance Company. ) 


IV. If 


msurer,. 


incendiarism is proved, thereby 


a presumption of motive in plaintiff 


(A), 


plaintiff can ove 
motive of II] \) (1) by 
showing a preponderance of the 

(A) Total 


Financial motive is not the only 


as in I] reome the 


presumption ot 


evidence 


lack of motive in himself 
motive 
plaintiff may be charged 


»f State of 


with which a 


(Picoraro v. Insurance Company 


Pennsylvania. ) 


(Bb) A motive in someone else to destroy 


the property. This proof must be absolute 


and not merely conjectural. (Ptcoraro 7 
State of Pennsylvania; 
Hartford Fire Insurance ( 

Aetna 
Lumbermer’s 


Prov 


Insurance Company of 
Parker 2 
Wilsen v 
Philip 7 
Sumrall v 
Company. ) 


ompany; 


Insurance Company; St 


Insurance Company; 


dence Washington Insurance 


(C) The in the locality of a “fire 


pre SCTICE 


bug 


V. Inasmuch as arson is never committed 


deliberately in the presence of witnesses, 
a defendant in a civil suit is never required 
to show that plaintiff actually applied the 
torch If the 


ponderance of the 


proves by a pre- 


evidence II A (1) or 
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rs ae Ce), then it 


plaintiff, on rebuttal, fails 
A), IV (B) or IV (C). 


must prevail if 
to establish IV 


abc ve, 


Historical Review of Cases 


\. historical 
order to demonstrate the 


review of the cases will be 
value of the 
how the 


given in 


above outline and show courts of 


Louisiana have consistently developed this 


jurisprudence until it has reached its present 


Ol pertection, 

In 1844 the 
was called upon to decide the 
Wightman v. The Western Marine and Fire 
Insurance Company There the plaintiff 
sued on a policy of insurance against fire 


Supreme Court of Louisiana 


case oO! 


store 
New 


chivalry of 


situated in a 
Street in the City of 


on. the in trade 
on bien 
Orleans Consistent with the 

that day, the defendant did not resist the 
alleging affirmatively li the 
plaintiff had set o1 


structive fire, but 


claim by 
caused to be S< 
that there 


stated were 


certain “circumstances relating to said plain 


tiff, and the claim now in suit, which rendet 
it the 


duty of said respondents to resist it, 
and to demand a rigid investis if 


ation 

‘The answer went on to say that the plaintiff 
had had two previous fires (one in New 
York City and the other in New Orleans) 
from each of which he had made insurance 
On the trial of the 


collections matter, the 


court admitted evidence of these previous 


fires and it 


by all that the loss in d 


seems to have been conceded 


spute 


Was i in- 


cendiary origin 


there recognized that the de- 


fense Was not 


The court 
bound to produce such evi- 
dence as would convict the 
of arson, but stated that it would not 


be sufficient to 


plaintiff of the 
crinne 


rais¢ mere suspicion of 


guilt as against the plaintiff and require him 
court ac- 


cordingly remanded the case and ordered 


to establish his innocence The 


a trial by jury The questio if ot 


financial or otherwise, was n 


i hie cast ot Hlofiman 7 The Wester 
Marine and Fire Insurance Company was 


later and 


heard by ! ourt two years 
among the 
deliberate destruction by the assured Phi 
did cus t! acts but 


manded the se b tf an erroneous 


defenses offered was that of 
court 


instruction § t 1 yur) ] terms ol 
which the trial judge charged the jury that 
this 


facts are to be ; fu 


in order for defense to prevail “the 


11 


proved 
The suy 


ds MN 


indictment tor arson 
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“We thimk that the jury 


been instructed to require 


stated 
should not 


court 
have 


the same full proof to discharge an msurer, 


as would be necessary to convict the as- 


sured for Arson under our statutes.’ 


Here again, the question of motive was 
1 


not discussed nor was the relationship of 


motive and incendiarism gone into 


rht of September 27, 1870, the 


residence of Josephine Breard burned in 


New Orleans and resulted in the 
Breard v. The 
ind Traders’ Insurance ( 
Ann. 764 ‘The 


Breard was described by _ the 


Supreme 
Mechanics’ 
29 La 


Josephine 


Court decision ot 
ompany, 
husband of 

court as a 
time of the 


New 


jour- 


“steamboat-man” who, at the 


fire, was on the river en route to 
children had 
neyed to Mississippi for a family visit and 
the house had 


Edward Johns and ] 


When 


he 


Orleans His wite and 


been left in charge of one 


leans, 
with arson and had him arrested and im- 
prisoned j stated to the police au 
thorities that he had burned the house but 
further stated that h | 


e had been employed 
for this purpose b 


Captain Breard, Breard 
turn arrested and bound overt 


for preliminary 


was in his 
examiunatiot1 At the ex 


swore that he had 
that 


amination Johns 


told the 


never 
Breard had 
Breard 
indicted for 


police authorities 


im to burn the house 
rged but was later 
Breard was 
bond, but forfeited this 
for trial As the court 


“He had 


burning 


and succinctly puts it 


aring ¢ 


atic 


id been done 


Alli 


evel dis¢ uss¢ 


he cowardice while 


anal 


er indictmet! . though 


could not be justified explanation, 


course, lay in the seriousness of the 
him and the weight of evi 


rebuttal 


against 


imp ssible 


seemingty 
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Though the court did not express it so, it 
appears that the true reason for the court’s 
establish 
ment of a motive in Johns who was shown 
to have removed furni- 


certain 
ture from the Breard house prior to its 
destruction. 


The Exnicios v. Sun Insurance 
Office again involves destruction by fire of 
New Orleans, the fire in 
surance policy being on furniture belonging 
to the plaintiff, whereas the dwelling was 
insured as the property of plaintiff's wife 


exoneration of Breard was the 


articles of 


case of 


a residence in 


The family had retired for the night when 
the alarm of fire was given. They escaped 
from the still in their 
clothes. From the evidence adduced by the 
firemen, there could be no doubt that the 
fire was deliberately set and the court found 
that the plaintiff had a financial motive in 
the destruction of this property in order 
collect the amount of 
it. The plaintiff contended that if the h 
fire intentionally then there 
that he 


house, some night 


insurance covet 


was set on 
no evidence had set it 
that the incendiary act was not his, 
that of his enemies. ‘The court st: 
offered by 
vas unsatisfactory and added nothing 
Thus, the 
juch 


that 


the evidence piaintiff tor that 


purpose 
finally de 


to his case court 


ial thinking at this point to 


veloped its 
couple the act endiarism 
in the plaintiff 

1 
1 


to deny plaintiff very unc 


and 
was 
loss by fire in 


In Catalanotto v. Minneapolis Fire 
Marine Ih Company the 


again confronted with a 


urvrance court 


incendiarism was clearly shown, to 


gether with the 


which 


fact that the property was 
1 


overinsure which constituted a financial 


motive in the plaintiff and which was sut 


ficient to under his 
laintiff and h 


1 


ime otf t 


him recovery 
The 


absent at the 


deny 
policy of insurance I 
family was t 
and denied any knowledge thi 
court telt 
than merely reate a suspicion ot 
held that the 


ponderance 


reof, but thi 
evidence would more 
guilt and 
insurance company, by a pre- 


ot the 


evidence, although cit 
cumstantial, had proved plaintiff's complicity 


in the act 


In St. Philth v. Lumbermen’s Insurance 
Company of Philadelphia the act of in 


established 


endi 


arisin was again The court 


conceded that there was no direct sti 


Philip 


stated 


mony in the record connecting St 


with the burning of his house, but 
that the 


though 


evidence adduced against him, 


entirely circumstantial, was suffici 
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ent to create a presumption so strong as 
to exclude any other reasonable hypothesis. 
The court found the plaintiff to have borne 
a good reputation and to have enjoyed the 
and will of his neighbors. 
After so finding, the court stated as follows: 
“Of course, it is possible that he was the 
victim of circumstances, and, however un 
seem, 


respect good 


some one unknown to 
independently 


likely it may 
him, and for some 
purpose of his own, may have started the 
fire. 


acting 


If such be the case, a grave injustice 
will have been done plaintiff, in his personal 
and property rights, and his good name will 
have been tarnished by the stigma of un 
We have no doubt that 
instances have occurred in the past and will 
recur in the future, wherein the reliance 
upon evidence has resulted 
in even greatet grievous 
All judicial 

perfect, and their operation must inevitably 
result in sacrifices Al 
a court of justice can do is to hew te 


deserved pollution. 


circumstantial 


and more erro! 


systems, being human, are im 
certain vicarious 


the 


procedure and let 


line of correct judicial 
hit ll 
chips fall 


iere they may 


The court did not consider the question 


motive < uch, in this case, but a 


reading of tl pini nvin 
pro of incendi Y lone w 
} motive 
showing of 


the absence of a motive 


anyone else 


magni it judicial talents 


O’Neill were bre 
Picoraro 

Pennsylvan 
tiff owned which had been pad 
locked by th rec ‘ government ecaus 
of the violation of the 


The 


was proved 


prohibition laws 


and it 
building 


plaintiff was a mi 
that 


was 


or means 
value of the and 


its contents almost as much as the 


amount ol insurance 


However, again the court found as a fact 
that the damage was done by a fire 
liberately set The 


only questi n to he 


decided by the court whether the act 
of the setting of -the fire 


or without the 


was 
was done with 
knowledge and cons 
the assured In discussing the 


Justice O'Nei 


it we uld be 
in a prosecution i 


beyond a asonable doubt 
j 


reasonable doubt, howeve - 


convince a jury 


Proof be yond a 


ot necessary to sustain a charge of arson 


made in defense of a civil suit on a fire 
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A preponderance of the 
The 
reason is that there is no life or liberty at 


insurance policy. 
evidence in such a case is sufficient. 


stake, and the court cannot indulge in un- 
party without 
In such a case 


due lenience towards either 
doing injustice to the other 
the court is compelled to decide whether the 
defense is sustained by a 


of the evidence.” 


Here 


the doctrine 


O'Neill 
proof of incendiarism 
He further 
found that financial motive is not the only 
which 


Justice recognized 
that the 


raised the presumption of motive 


again 


motive may be proved against the 


person secking to recover on thi insurance 


policy 


The Court of Appeal of Louisiana for 
the Second Circuit considered the question 
ot incendiarism in. the i of lVilson 72 
Aetna Insurance Company. Plaintiff was the 
wher ot thre hie uses w! h were 


Board 


requires 


mn lat | hel meng to the | evee 
] 


. ] 
would b 


who notified her that she 


to move these houses The court 


broke out 
unoccupied houses, which w 


electric connections. Thi 


' 1 
¢ ; 
that the fire 


simultaneously 


the two ent 


mvinced the c 


‘ial motive in 


motive in anvone else insofai 


ord dis¢ losed, the court denied recovery 


re sumption 
he absenc« 


that a motive ex! 


} 
by pl 


1 
in some third person In this 


' 
financial motive, as in the Picorar 


but the court justifie 


the following languag 
whether 
gad 
home 

a special dete 


herein 


action and to it 
The jurisprudence 
shows that, to maintain that defens« 

a preponderan 


yond any ques 


as in all other civil actions, 


of evidence is necessary Be 


tion of a doubt, the fire 


] 


‘ i id + 
explosion and it 1s 


was preceded by an 
likewise certain al 


was found on the pr 
' 


iy fair mind that 


plosion and_ fire of an incendiary 
origin There is a al abser ot 
even tending to show a motive or incentive 


in any third person or persons 
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preponderance 


Situated 


evidence 


Under these 


Omnibus Clause Construed _ = 


In the February, 1952 issue of the 


JourRNAL at page 158 we reported the 
Norris et al. v. Pacific Indem- 
AUTOMOBILE CASES 


case the district 


case of 
nity Company, 37 
817. In that 
of appeals reversed the trial court’s 
finding that the plaintiff driver was 


court 


not an additional assured under the 


omnibus clause of Pacific’s policy 
Mr. Louis E 


sSelcher, attorneys tor 


Kearney of Jennings 
Pacific, has 


written us of the California Supreme 
Court’s action in reversing the court 

allirming the trial 
court’s judgment (Norris et al. v. Pa 
cific Indemnity Company, 39 AuToMO 
BILE C 693) \ petition for re 
denied by the Cal 


Court (39 


of appeals and 


ASES 
| earring } as bee 1} 


wornia Supreme \dvance 


California Reports, Index, page 3). 


circumstances, the inference or presumption 


necessary to maintain the defense 1s 


, we be 
lieve, sufficiently established.” 
The most 


ana Suprem« Court 1s ‘ I * case ol 


recent expression by the Louisi 
Sumrall v. Providence Washington Insurance 
Company, in which the defendant again suc 
pleaded and pri 
origin of the fire and a financial motive in 
the plaintiff. Although plaintiffs attempted 
to rebutt the defendant’s case by offering 


ved the incendiary 


cessfully 


“enemies in an at 


third 


evidence of third party 
tempt to estab a motive in such 

| court felt that the testimony 
was insufh 


McCaleb, 


opinion, had this 


ff in this respect 
unconvincing Tustice 
well reasoned 
to the 


sustaining of the defense 


of arson: “Considering that plaintiff was in 
that he 
evidence, would 
benefit by the fire, there can be no doubt 
tablished that he had 
And 


incendiary origin the 


dire financial circumstances, and 


alone, according to the 
that defendant has « 

motive for destroying the property 
motive, plus the 
fire, would, in the 
rebuttal 
the affirt 


believabl 
suificent to 


abs« nce of 
evider.ce, be sustain 
ative defense pleaded by the insurer.’ 

It is believed that the 
the cited 
submitted above 
ceeded that every 
factual 


stand or fall on its 


above revicw ot 
outline 
Though it must be con 
a different 


must 


cases substantiates the 


case pres nts 


situation and that each case 


merits, if 18 be lie ve 1, 
and hoped, that the outline will be helpful 


in determining the manner and matter in 
volved in the presentation of litigation 


[The End] 
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RETALIATORY LAWS 


in the United States Relating 


Mr. Leavey is vice president and general 
counsel, California-Western States Life 
Insurance Company. He presented this 
paper before the Insurance Section of 
the American Bar Association at the 
ABA's annual meeting which was held 


in San Francisco last September 


UNITED ATES 


retahation 


S'] has had laws 


bgp 


relating to insofar as msu 


100 


were 


ance is concerned for at least years 


It is not clear why such statutes en 


acted relating to imsurance relatively early 


with 
between States and corporations 


the 


in our experience interstate relations 


Problems 
ot security tor the weltare of 
the 
might 


thes¢ 


people of 


state with whom an insurance company 


business could have justified 


Dut it 


transact 


kinds of restrictive laws, seems 


clear that this is not historically correct. 


W hile 


phrased in rather broad and general terms, 


retaliatory statutes have usually been 


has 


The 


al application of the statutes 


the field of taxation.’ 


the practi 


! 


' 
been largely in 


1 Statutes of New Hampshire, 1852 (Compiled 
Statutes 371, Ch. 1279; Secs. 4-6) cited in Haver 
hill Insurance Company v, Prescott, 42 N. H 
547, 80 Am. Dec, 123 (1861) Statute is now 
found in Revised Laws of New Hampshire 
Vol. IT, Ch. 325, Sec. 58 

?See for instance the 
Mutual Life Insurance 
Ill. 398, 188 N. E. 436, 
795 (1933) 

'See the vigorous statement to this effect by 
Commissioner Hartizan of Minnesota, Proceed 
ings of the National Association of Insurance 
Commissioners (1910), p. 24 

* Decedents’ Estates, Registration and Taxa- 
tion of Motor Vehicles See ‘‘Reciprocal and 
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case of Pacis 
Lowe, 
788, Ann 


leading 
Company 1 
91 A. L. R 


354 


state passing such a law is being solicitous 
for companies organized within 
the state insofar as their out-of-state bus! 
i Edwin W. 
his study entitled The Insurance 
mer in the United States (1927) 

“It may be confidently asserted that 
(retaliatory statutes) 
domestic 


llsuUralcc 


ness is concerned Professor 
Patterson in 
Commisst 
states 
passed at 
for the 
purpose of erecting a sort of tariff wall around 
the that they did benefit 
the insuring public, however much they may 
nue At the 
a weapon 
tariff ] 


they wert 


the instigation oft insurers 


state; and not 


increased the state’s reve 
the 


which to attach 


' 
nave 
retahatory law was 
the higl 


Same time 


with walls 


ot other state 5” (page 107) 


Phere been applications of retalia 


tory statutes to a few other incidents of a 


citizens Or a corporations ft 


state other than that of its domicil 


Relatively tew articles have reviewed the 


and problems. Insurance textbooks 


Cade 


% 50 years ago and even many of recent 


legis 


law 


date do not even mention retaliatory 


lation Even today there are few 


review notes touching any 
lem.” The 


prob 


phase of the 
best treatment of the whole sub 


note in 43 Harvard Lau 
‘Licensing and Taxing of 
Produced by Foreign Corpora 
Review 686, 692, note 43 
Law of Life Insurance 
The Law of Insur 
Law of Insurance, 
Patterson, Essentials 
Riegel and Miller 
Practice, 3rd Ed 


Statutes,’’ 
(1928). 


Retaliatory 
Review 641 
Sale of Liquor 
tion,’’ 27 Virginia Lau 
’ Frederick H 
(1891); Charles B. Elliott, 
ance (1902); Richards, The 
ith Ed. (1932); Edwin W 
of Insurance Law (1935); 
Insurance Principles and 
(1947) 
‘Retaliatory 
panies,’’ 27 Virginia 
Seitz Retaliatory 
criminatory Against 
in Enforcing State 


( ‘ooke, 


Insurance Com- 
Law Review 686 (1941) 
Insurance Tax Laws Dis 
Domestic Companies With 
18 Nebraska Law Bulletin 
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to Insurance 


By H. HAROLD LEAVEY 


ject is found in a mimeographed 


entitled 


paper 
Retaliatory Statutes” 


John W 


counsel of Minnesota 


“Report on 
Fishback, veneral 
Mutual Life Insur 
chairman; Carl DeBuck, 


Insurances 


prepare d by 


ance Company, 
comptroller, Union Central Life 
and Byron D. Ehlers, 
Prudential Lite Insurance Com 
pany, in 1951 as a special subcommittee of 
the To; 
American Life Convention 


Company; assistant 


counsel of 


it Premium Tax Committee of the 
[ and the Life Ih 
\merica 


1 
| to membet conv 


ince Association ot 


(Footnote 6 continued) 
150 (1939) See 


struction 


““Constitutionality 
Operation and Effect of Retaliatory 
Against Foreign Corporations Doing 
Vithin State,’’ 91 A. L. R. 795 (1934) 

States having legislation with 
(A) Effectir retaliatory tax laws; (1) Cor 
necticut Statutes of 1949, Secs 1893 
6138 (valuation of securities), 6053 (certificate 
of authority), 6076 (license fees); (2) Illinois 
Insurance Code, Sec 1444: (3) Indiana, Burns 
Annotated Indiana Statutes of 1933, Sec. 39-5012; 
(4) Kansas General Statutes of 1949, Sec. 40253; 
(5) Kentucky Revised Statutes of 1946, Sec 
104.111 (6) Louisiana Revised Statutes of 1950 
rit. 22, Secs. 983, 1079 (7) Maine Revised 
Statutes of 1944, Ch. 14, Secs. 45, 139, added 
Ch. 1947, Laws of 1947; (8) Maryland, Flack 
Code Annotated, Supplement of 1947. Art. 48A 
Sec. 41; (9) Massachusetts General Laws of 1932 
h. 63 
(10) 


502.12 


Con 
Statutes 
Business 


retaliatory 


General 


Secs. 21, 23 and Ch. 175, Sec. 159 
Michigan Compiled Laws of 1948, Sec 

(11) Minnesota Statutes Annotated, Sec 
71.23: (12) Missouri Revised Statutes of 1949 
Sec. 375.450 (Note: Amendment effective August 
28, 1952. r@quires aggregate method of computa 
tion): (13) Montana Revised Code of 1947, Sec 
19-1428: (14) Nebraska Revised Statutes of 1943 
Secs. 44-150, 44-151 (minimum interest rate on 
loans), 44-152 (certificate of authority); (15) New 
Hampshire Revised Laws of 1942, Ch. 325, Secs 
33 (broker's licenses), 52, 53 (revocation of 
licenses, power in commissioner), 57 (doing 
business), 58; (16) New Jersey Revised Statutes 


Retaliatory Laws 


Through the courtesy 


and of the 


he two associations 


of this subcommittee two as- 


sociations, the attached three appendixes 
have been made available with the thought 
that the table of statutes and a summary ot 
insurance departments regulations and prac- 
tices and attorneys general opinions will be 
of assistance to whomsoever use this 


may 
papel 


The form of retaliation, which is the sub- 
ject of this within 


enactment of 37 of our states, 


discussion, is embodied 
the legislative 
taking 


many and various forms of expres- 


sion.’ 


‘These enactments vary such all-in 


Illinois to those 


from 
clusive statutes as that of 


dealing solely with some specific matter, 


such as agent’s license tees, deposits ot 


securities, 1ssuance 


of policies, or valuation 


t securities The Illinois statute reads 


as follows 


“Whe never the 
any other 


existing or future laws of 


state or country shall require of 
companies incorporated or 


State as 


organized under 
the laws of this a condition prec 
business in such other 


To < omplian« ( 


edent to their doing 


state or count with laws, rules 


regulations and prohibitions more onerous 
or burdensome than the 

tions imposed by th State « oreign ot 
alien companies, or sh; uire any deposit 


Of securities o1 


itions in such 


of 1937, See. 17:32-15 
1950; (17) New York 


added Ch. 231, Laws of 
0) Insurance Law, Sec. 61; 
North Dakota Revised Code of 1943. Sec 
05; (19) Ohio General Code of 1938, Secs 
(20) Oklahoma Statutes of 1941, Tit 
106: (21) Oregon Laws of 1947, Ch. 312: 
Pennsvivania, Purdon's Statutes, Tit. 40 
Rhode Island General Laws of 
Sec. 1 and Ch. 150, Sec. 22; (24) 
Carolina Laws of 1947, Act 232, Art. 1, 
(25) South Dakota Code 1939, Secs 
31.2009; (26) Utah Code of 1943, Sec 
added Ch. 63, Laws of 1947: (27) Ver- 
mont Statutes of 1947 1049, 9188; (28) Vir- 
ginia Code of 1950, Sec. 38-12: (29) Remington's 
Washington Revised Statutes of 1947 Sec 
15.14.04; (30) Wisconsin Statutes of 1947, Secs 
76.35, 76.36; (31) Wyoming Compiled Statutes 
of 1945, Sec. 52-1036 
(BR) Limited -retaliatory tax law: (1) Ar 
kansas Statutes of Secs. 66-202 (issuance 
of policy), 66-215 (deposit of securities), 66-602 
(filing fees): (2) Florida Laws of 1943, Ch. 21774 
(agent's license fees); (3) Idaho Code of 1947 
Sec. 41-1007 ‘(agent's license fees): (4) North 
Carolina General Statutes. Supplement of 1947 
Sec. 58-152 (rendered ineffective as to taxes by 
North Carolina General Statutes, Supplement 
of 1947, Sec. 105-228.8); (5) Michies West Vir 
ginia Code of 1943 (agents and brokers). Sec 
3404, Supplement of 1947, Secs. 3281(1) (valua 
tion of policies), 3333 (certificate of incorpora- 
tion) 


1 
(is) 


) (23) 


‘h. 41 


Secs 


1947 
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state or country, for the protection of policy- 


holders or otherwise or require of such 


companies or agents thereof or brokers the 
payment of penalties, fees, charges or taxes 
greater than the penalties, fees, charges or 
taxes required in the aggregate for like pur 
poses by this Code or any other law of this 
State, or foreign or alien companies, agents 
thereof or then laws, rules, 


brokers, such 


‘ ; 
regulations and prohibitions of said other 


shall apply to 
1 


State or country companies 


incorporated or organized under the laws of 
such state or country doing business in 

State, and 
thereof, or brokers doing business in this 
State, shall be 
pay penalties, fees, charges and taxes, in 
amounts equal to those required in the ag- 
Illinois 


such 


all such companies 


required to make deposits, 


gregate for like purposes of com 
state or 


When 


rejTus¢ 


panies doing business in 


country, agents thereof or brokers. 


ever any other state or country shal 


to permit any insurance company incor 


porated or organized under the laws of this 
State to transact business according to its 
usual plan in such other state or country, 
the director may, if satisfied that such com 
pany of this State is solvent, properly man 
aged, and can operate legally under the laws 
of such other state or country, forthwith 
every in 


this 


suspend or cancel the license of 


surance business in 
State 
under 
try to the extent that it insures 


company doing 


which is incorporated or organized 


the laws of such other state or 
in this State 


hazards 


coun 


which 
by the 
state 


against any of the risks or 
are sought to be insured 


this State in 


against 


company ot such other 


”8 
or country. 


Aithough there is some variance in lan- 
these statutes can be 
to this: The 


tes—lf 


guage, the majority of 


reduced to an expression similar 
retaliating state says to all 


you tax or regulate our insurance companies 


other st: 


5’ Illinois Insurance Code, Sec. 444 

* Employers Casvalty Company v. 
Fire and Casualty Cases 9, 152 Kan. 
Pac. (2d) 715 (1940); Farm Bureau 
Automobile Insurance Company v. Neel, 55 
Dauph. 325 (Pa. C. P., Dauphin County, 1945) 

°° Bankers Life Company v. Richardson, 192 
Cal. 113, 218 Pac. 586 (1923); Metropolitan Life 
Insurance Company v. Boys, 296 Ill. 166, 129 
N. E. 724 (1920); Pacific Mutual Life Insurance 
Company v. Lowe, cited at footnote 2; State 
ex rel. O’Brien v. Continental Insurance Com- 
pany, 67 Ind. App. 536, 116 N. E. 929 (1917); 
State v. American Insurance Company, 79 Ind 
App. 88, 137 N. E. 338 (1922); Life & Casualty 
Insurance Company v. Coleman, 233 Ky. 350, 25 
S. W. (2d) 748 (1930); Griesa v. Massachusetts 
Benevolent Association, 60 Hun. 581, 39 N. Y 
S. R. 1, 15 N. Y. S. 71 (1891), aff'd 133 N. Y 
619, 30 N. E. 1146 (1892); State ex rel. Attorney 
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Hobbs, 3 
815, 107 
Mutual 


+ 


in excess of the standards that we have s« 


up tor your insurance companies here, we 


shall tax or regulate yours here to the same 


degree. 


Some courts, however, have said that the 


true object of the retaliatory statut« 1 
comity and they are designed to create sub 


stantial equality of burdens with respect to 


foreign and domestic insurers.’ 


The courts have quite generally 
Statute be 


the retaliatory must 


strued *” and that the sections shall not be 


applied to any situation which does not 


plainly come within the 


scope o! the section 


d that the sections 
and for 


be strictly cor ued 


Some courts have assert 


are penal or quasi-criminal in nature 
this 
Other 


statute as a penal one.” 


i 
reason must 


courts have refused to 


Revenue 


Practically all cc which have ex 

held the act is not 
to be 

13 


a revenue statute. This conclusion is ex 


yurts 
amined the section have 
intended 


one designed o1 essentially 


tremely important when a company against 
sfatute is attempted to b 
can show that no inequality as far as a home 


ve 
Howe ver, 


used 


which the 
company is concerned exists 


there has been some complaint 


practical operation of the Nel 
works to the tax burden prejudi 


companies.” 


Constitutionality 
With only a 


Statutes 


few exceptions, retaliatory 
held to be constitu 


This conclusion was reached in the 


hav e been 


tional,” 
face of objections that the statute violated 
a requirement of equality and uniformity in 
taxation,” that there is a denial of equal 
General v. Fidelity & Casualty Insurance Com 
pany, 49 Ohio St. 440, 31 N, E. 658, 16 L. R. A 
611, 34 Am. St. Rep. 573 (1892); Pacific Mutual 
Life Insurance Company v. State, 161 Wash. 135, 
296 Pac. 813 (1931) 

“ Pacific Mutual Life Insurance Company v 
State, cited at footnote 10 

12 Cochrane v. Bankers Life Company, 30 F 
(2d) 918 (1929). 

3 Pacific Mutual Life Insurance Company v. 
State, cited at footnote 10; Massachusetts Mu- 
tual Life Insurance Company v. Krwiton, 12 
Life Cases 757, 94 N. H. 409, 54 Atl. (2d) 163 
(1947) 

4 Seitz, article cited at footnote 6 

%18 Fletcher Cyclopedia Corporations 685, 
Sec. 8802, Perm. Ed. (1933); Phoenix Insurance 
Company v. Welch, 29 Kan. 672 (1883) 

% Clay v. Dixie Fire Insurance Company, 168 
Ky. 315, 181 S. W. 1123 (1916). 
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protection of laws,” tl 


iat there is a denial of 


due process of law” and that the act dele- 


the state to a 
-onstitu- 
es upon 

* Ala- 

the 

had 


unconstitutional. Kentucky 


revel 


salnie 


nited St 


was held to be in interstate com- 


‘This may yet be held the proper 


revises 1ts expre 


merce, 


f 


(ongre sion Of thie 


states to tax insurance business. 


h +s 
rwriters AS 


South-Eastern nd 


Ilion § aecision, ( 
arran Act, 

that “The busi 

be subject to the laws of the several 
states which relate to the regulation or taxa- 


tion of such business. 


When Is Retaliatory Statute 
to Be Applied? 


ler for the retaliation section to be- 
come operative many have argued that there 
must be a company from state A which has 
which has applied 


Its application 


actually entered into, or 
for admission into, state R 
depends in substantial part upon the precise 
wording used by the state seeking to apply 
the statute. The statutes must be examined 


New York, 
108 (1886); 
Supp 


% Philadelphia Fire Association v 
119 U. S. 110, 30 L. Ed. 342, 7S. Ct. 
Milburn v. Proctor Trust Company, 54 F 
989 (1944). 

1% New York Life Insurance Company 1 
192 Wis. 404, 211 N. W. 288 (1926). 
N. W. 801. 

1% Haverhill Insurance 
cited at footnote 1 

2» State v. Insurance Company of North Amer- 
ica, 115 Ind. 257, 17 N. E. 574 (1888) 

2 State v. Firemen’s Fund Insurance 
pany, 223 Ala. 134, 134 So. 858, 77 A. L. R. 
(1931); Clark v. Mobile, 67 Ala. 217 (1880). 

22 Western & Southern Life Insurance Com 
pany v. Commonwealth, 133 Ky. 292, 117 S. W 
376 (1909) 

Clay v. Dixie 
cited at footnote 16. 
* Prudential Insurance Company of America 1 
Benjamin, 11 Life Cases 837, 328 U. S. 408, 90 

L. Ed. 1342 (1946). 


State, 
See 212 
Company v. Prescott, 


Com- 
1486 


Fire Insurance Company, 


Retaliatory Laws 


The mere statutory existence of a more bur- 
densome tax or regulation in a foreign state 
the statute 


has been held enough to bring 


into operation.” 
Courts have concluded that the retaliatory 
t shall be invoked only when there 


tate A) 


R in 


tax Statute 


is a clear showing that a home (s 


1 


company has been burdened in state 


excess of the burdens which R com 


a State 


pany would have in state A.* applying 


' 1 
the rule 


Washington 


consideration tl 


strict istruction < he statute, 
take into 
foreign state 
permits payment 
and in installments 


payment dates i 


tax 


holds that in considering 


Anot 


her state 
app 


1 
( 


riven to elements of 


must be 
found in the 
California was 


It had a 2.¢ 


sideration 
state’s tax 


flexibility foreign 


Statute, 


the foreign state. 
gross premium tax 
offset by 


The 


» per cent ot 


but permitted duction or 
unt of real estate taxes paid. 


his resulted in 


! 

the am 

company demonstrated that 
1 


I 
a lower effective rate than Montana’s 2 pet 


cent > wh onsideration was given to 
taxes which the conmipany 


court held the retaliatory 


the real property 
So t 


had paid. So th 
act did not apply. 


The last 


the difficulty with which the 


two situations serve to illustrate 
msurance 
commissioner oO tax assessing and col- 
lecting agency ‘din applying a retalia 
statut _ lo the 
having a number of 


several states must 


job competently, 
in a State 


roreign companies trom 
practice and opera 


Statute ot each ol 


understand the theory, 


the tax the othe 


tion of 
, Cases 194, 322 U. S. 
1162 (1944). 

1011-1015 


5 Fire and Casualty 

533, 88 L. Ed. 1440, 64 S. Ct 

2659 Stat. 34, Ch. 20; 15 USCA, Secs 
(1945) 

27 Union Central Life Insurance Company v. 
Durfee, 164 Ill. 186, 45 N. E. 441 (1896); State 
v. Insurance Company of North America, 71 
Neb. 320, 99 N. W. 36 (1904); Germania Insur- 
ance Company v. Swigert, 128 Ill. 237, 21 N. E 
530, 4 L. R. A. 473 (1889); Phillips v. Fidelity 
& Casualty Company, 77 Iowa 648, 42 N. W. 509 
(1889); Phoenix Insurance Company v. Welch, 
cited at footnote 15 

% Massachusetts Mutual Life Insurance v. 
Knowlton, cited at footnote 10; State v. Fidelity 
é Casualty Insurance Company, cited at foot- 
note 10: Massachusetts Mutual Life Insurance 
Company v. Hobbs, 12 Life Cases 667, 163 Kan. 
289, 181 Pac. (2d) 512 (1947) 

*% Pacific Mutual Life Insurance Company v. 
State, cited at footnote 10 

% Occidental Life Insurance 
Holmes, 107 Mont. 48, 80 Pac 


Company v, 
(2d) 383 (1938). 
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states. This clearly puts a severe burden 


upon any commissioner seeking to dis 


charge his duty properly. 


\ percentage of investment in Texas se- 
curities has been held to be equal to paying 
The court held the 
intended by the 


a high retaliatory rate 


result was legislature; so 


the retaliatory statute just did not apply 

Anothe: 
the operation ot the 
Kansas 


retahating 


application of investments and 


Statute 1s found 
Kansas 


and Texas the state of 


Texas situation 
state 
corporation of a foreign company operating 
in Kansas. ‘Texas law provided that gross 
taxed at the rate of .625 
had 50 


invested 


premiums would be 


per cent if an insurance company 


per cent or more of its assets 


while the tax 


securities I ‘Texas, 


ould be 


premiums 


assets invested in securities of Texas. The 


insurance company in the case did have 


more than 50 per cent of its assets invested 


in securities of Texas but none invested in 


Tie 
Kansas should apply Texas lay 


Kansas do 


Kansas con 


securities of company 
tended that 
to it as if it we a corporation of 
ing business in‘ as. In that event the com 
ld be a « rporation o 


pany assert 
Kansas with more than 50 per cent of its assets 
securities and taxed at the 
that the 


vere 


invested in Texas 
The 


company should be considered as if it 


lesser rate state maintained 
a Kansas corporation with 50 per cent of its 
and 


held 


securities 
The court 


assets invested in Kansas 


none in ‘Texas securities, 


that, to apply retaiiatory tev i ml prope 
it should be 
Kansas corporation doing business in 
had 50 per 

Kansas securities and 
that event 


Texas would tax the Kansas corporation at 


assumed the company is 


‘Texas 
and, therefore, as if it cent of 
its assets invested in 
securities In 


none in ‘Texas 


the greater rate Chis being higher than the 


‘ 


Kansas rate of 
the retaliatory law 


taxation on toreign Cor 


porations, would come 


into operation and Kansas may use the 


higher rate 


Commissioners v. Pru 
(2d) 


1 Board of Insurance 
dential Fire Insurance Company, 167 S. W 
578 (Tex. Civ. App., 1943) 

"2 Employers Casualty 
cited at footnote 9 

‘Employers Casualty Company v. Hobbs, 
cited at footnote 9; American Life Convention 
Legal Section, 1951, at p. 118; State v. Rein 
mund, 45 Ohio St. 214, 13 N. E. 30 (1887); 
Metropolitan Life Insurance Company v. Com 
missioner, 198 Mass. 466, 84 N. E. 863 (1908); 
Opinion of the Indiana Attorney Gene ral, July 
1, 1924: Opinion of the Kentucky Attorney Gen 
eral, July 28, 1945; Opinion of the Nebraska 
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Company 1 Hobbs, 


Aggregate Versus 
Item-by-ltem Comparison 


A problem which has caused considerable 


trouble between companies and insurance 
commissioners 1s just what method to use in 
Most of the 


the computation authorities 


have favored the so-called aggregate basis 


of computation This aggregate theory is 
simply a lumping together of the total bur- 
dens resulting from the several tax sections, 
prohibitions, limitations, license fees and 
other items and then making a comparison 
to determine which state has the higher or 


greater burden. When the retaliatory law 
comes into operation, the tax imposed is in 
addition to the primary tax imposed by the 
state.” Many of the retaliatory statutes ex- 


pressly require that the aggregate of bur- 


dens be used for retaliatory purposes.” 


I suggest that the correct procedure for 
applying a retaliatory statute on the aggre 
gate principle is illustrated by one of the 
Hobbs case.” The 


of the retaliatory 


insurance 
(R) 
that each item of fees, taxes, charges, etc., 


CoOmMMmMIssionel 
state contended 


was to be compared and that as to each 
item the company from state A was to pay 
the higher of the two and in those instances 
where state A by law provided for a fee or 
charge not provided by the statute of state 
R, the company should pay it. The court 
ejected the commissioner’ ( tention 
he decision holds that the proper way was 
to compare the total burden of fees, taxes 
and charges imposed by each state and only 
imposed by state A 


aggregate or total did the retaliatory 


if those vere greater 1n 
Statute 
operation and in the 


come int mstant case 


it did not 


\nother case vhich reached the same re 
sult as the 
presented in the California 
Bankers Life The law of 


ornia) 


Hobbs case referred to above was 
decision of 


(Cali 


per cent on 


state R 
imposed a tax of 2 


amounts collected from both premiums and 
le tl ] A (lowa) 


assessments while the 
2! collected 


aw oO! 


had a per cent on amounts 
Oninion of 


May 17 


Attorney General, No. 34 1949-50 
the Washington Attorney Ceneral, 
1930 

“State v. Reinmund, cited at footnote 33; 
Metropolitan Life Insurance Company v 
missioner, cited at footnote 33 

* For example, see Compiled Laws Michigan 
1948, Sec. 502.12, 1943 Amendment; Illinois 
Insurance Code, Sec. 444 

“ Employers Casualty 
149 Kan. 774, 89 Pac. (2d) 923 (1939) 

% Bankers Life Insurance Company v 
ardson, cited at footnote 10 


Com- 


Company 1 Hobbs, 


Rich 
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from premiums and nothing on amounts col- 
lected from assessments. The California 
commissioner argued that the company 
should be taxed at the rate of 24 per cent 
on premiums and 2 per cent on assessments, 
The California Supreme Court rejected the 
contention and held that the correct method 
of applying the retaliatory statute was to 
ascertain whether the statute was to operate 
by comparing the total result of both states 
and that when such a comparison was made 
in the instant case it was clear that a Cali- 
fornia insurance company doing business in 
state A and paying a tax of 24% per cent on 
its premium would be paying less in total 
amount than if California applied a 2 per 
cent tax on the premiums and assessments 
of the company coming from state A. 
Hence the court held that the retaliatory 
statute just did not operate. 


The item-by-item method is a comparison 
and computation of each particular tax, 
licensing requirement, fee, etc., in the two 
states involved.™ 


Recently a problem has been presented as 
to whether or not municipal taxes should be 
included within the computation of the tax 
burden of the retaliatory state or of the 
home state in computing the tax due under 
the retaliatory statute. There is in this field, 
in my opinion, a rather misunderstood re- 
cent decision. One Cali- 
fornia sought to include within 
its computation of taxes which it paid in 
Massachusetts, payments to The Boston 
Department (a fire preventive 
organization). The court held that the pay- 
ments could not be added to state taxes in 
computing total burden, 
action was not required by law.” 


Massachusetts 
company 


Protective 


because the ex- 


It is, of course, not novel for certain cities 
and other political subdivisions of a state to 
levy taxes, license fees and other charges 
upon insurance companies or their agents. 
One of the first cases to present the prob- 
lem held that the insurance company can 
regard these charges as part of the tax 
burden which it pays in making the com 
parison in applying the aggregate theory.” 
The same result reached in a leading 
New York decision.” The reasoning to 
support the conclusion is based on the fact 
that the city tax is imposed by the authority 
of a state enabling act. 


was 


homa and Ohio at footnote 7; Opinion of the 
Oklahoma Attorney General, May 8, 1931; 
Opinion of the Minnesota Attorney General, 
October 15, 1942, . The taxes, fees, licenses, 
etc., should be offset item by item rather than 
by the aggregate method."’ 


Retaliatory Laws 


38 See Retaliatory Statutes of Minnesota, Okla- 


Three states (Connecticut, Maryland and 
New Jersey) have statutes specifically au- 
thorizing retaliation if municipalities under 
state law levy taxes upon foreign insurance 
companies. The problem presents perplex- 
ing administrative situations in determining 
the tax formula upon which a comparative 
calculation may be made. Fortunately, de- 
partmental practices have been sensible in 
Connecticut. The Insurance Department of 
Connecticut imposed a retaliatory tax on 
New York companies because of the New 
York City municipal tax. The Connecticut 
department allocated the tax differential repre- 
sented by the New York City tax among the 
New York companies operating in Con- 
necticut. From each Connecticut company 
operating in New York State the Connecti- 
cut Insurance Department obtained infor- 
mation regarding the amount of tax paid to 
New York State and New York City. These 
figures were then tabulated for each line of 
insurance and the percentage of ratio of 
New York City tax to New York State tax 
was calculated for each group of companies 
written. 
These percentages were used to calculate 
the retaliatory tax. The practice has been 
criticized as not being precisely accurate 


classified by lines of insurance 


and being arbitrary, but it does seem to be 
practical. Apparently New York is the only 
state against which Connecticut has applied 
this procedure -probably because of the 
large New York 
and the amount of business 
they do State of Con- 

It also appears that other pro- 
formulas thought to be 
unworkable. New Maryland 
have not retaliated in a similar way against 
New York companies 


number of companies 
substantial 
which within the 
necticut. 
posed were 


Jersey and 


Multiple-Line Companies 


Tax 
to above, a question 


In the paper of the Joint Premium 
Committee referred 
that may be of substantial importance in 
the future, if we continue to have retaliatory 
laws upon books, was raised. May 
state R retaliate against an insurance com- 
pany—let’s say a life insurance company— 
domiciled in state A 
statute which imposes a high tax or fee 
upon a casualty or fire company? In other 
limited to insurance 


our 


because of a state A 


words, is retaliation 
* Fireman's Fund 
Commissioner, 90 N. E 
” Life and Casualty 
cited at footnote 10 
" John Hancock Mutual Life v 
(2d) 529 (1938). 


Insurance Company wv 
(2d) 668 (1950) 
Company v. Coleman, 


Pink, 12 N. E 
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companies in the same line of business as 
that affected by the offending statute or may 
it be extended to all insurance companies? 
A further What ap- 
plication should be made of a statute which 
is phrased in general terms? 


question presented 1s: 


This problem 
may be of importance to multiple-line com- 
panies whose business encompass several 
kinds of insurance, some of which may be 
mentioned in the offending statute. The 
fact that there is no positive answer to the 
question from the paucity of case law may 
simply serve to indicate that although re- 
taliatory statutes are more than a century 
old, we may expect complications and rami- 
fications which insurance lawyers and ex- 
ecutives have not yet contemplated. In 
Vermont company X was a 
fidelity and casualty corporation domiciled 
in state A (Maryland). Under the 
state A, life insurance companies were 
charged an annual license fee of $300 and 
casualty companies were charged no license 
lee Under 


one case,” 


laws ot 


the laws of state R (Vermont), 
fidelity and casualty companies were charged 
a license fee of $5. The insurance commi 
sioner of state R argued that since state A 
charged a higher license fee for company Y 
(a life insurance company domiciled in state 
R) than state R charged company X, the 
retaliatory statute of state R was brought 
into operation. 


vided: 


The pertinent section pro- 


“If another state or country imposes upon 
or requires of a domestic insurance company 


or its agents doing business therein, fees, 


fines, penalties, deposits, obligations, or pro- 


hibitions exceeding those imposed by this 
state upon or required of foreign insurance 
companies doing business herein, an insut 


ance company organized under the laws of 
such other state or and its agents 
doing business in this state shall be subject 
to the fees, fines, penalties, deposits, obliga- 
tions, or 


country 


prohibitions similar to those so 


imposed in such other state or country. 


Lhe court rejected the contention that there 
should be imposed a $300 license fee on all 
insurance companies of state A doing busi 
ness in R regardless of the line of 
Instead, the 
court held that the statute was applicable 


state 
business in which engaged. 
only to insurance companies doing like lines 
Since state A’s license fee for 
casualty 


of business. 
fidelity was 
than that of state R, the retaliatory statute 
simply did not the particulat 
situation. 


and companies less 


operate in 


“ Fidelity & Deposit Company v. Brown, 104 
Atl. 234 (1918). 
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It may be noted that the quoted statute 
is directed at “an insurance company or- 
ganized under the laws of such other state.” 
Statutes of many other states are phrased in 
terms of “similar insurance companies” or 
“companies doing similar lines of business.” 
I suggest that in those states having such 
statutes as well as those having the wording 
found in the Vermont statute, there should 
be no retaliation against lines of business 
other than the one mentioned in the offend- 
ing statute in the state of domicile of the 
company against which this statute is at- 
tempted to be applied. If a different result 
comes about in cases in the future, it may 
well have the effect of persuading several 
types and kinds of insurance companies to 
join in an effort to eliminate retaliatory 
statutes generally in the country. In Mis- 
souri, Nebraska, New Hampshire, Oregon 


and Pennsylvania, the 


retaliatory statu 

are phrased so that they may be construed 
as a mandate to the insurance department 
of those states in applying to all companies 
from another state, regardless of the line of 
business written by them. Indiana may also 
be included in this list, except for a peculiar 
second statute which limits the use of the 


retaliatory statutes. 


I have been furnished with a decision ® of 
a lower Pennsylvania court, which presents 
an intriguing problem. The case presented 
the question as to whether or not it was 
proper for the State of Pennsylvania to 
apply its retaliatory statute against all com- 
panies domiciled in Ohio seeking to write 
workmen’s compensation insurance in Penn- 
sylvania. 
insurance 


The problem arose because the 
commissioner took the position 
that licenses should be denied to Ohio com- 
panies fact that Ohio 
passed a state monopolistic workmen’s com 
pensation law. The court discussed whether 
or not the Ohio statute constituted a 
hibition” operating against Pennsylvania 
companies so as to invoke the application 
of the Pennsylvania retaliatory statute. The 
concluded that the Ohio statute did 
not constitute a “prohibition.” It said: “It 
does not lie within the province of the Legis- 
lature of Pennsylvania to punish Ohio or 
Ohio corporations for a public policy which 
Ohio may see fit to adopt. The establish- 
ment of such a policy implies no favoritism 
to Ohio companies, ‘discrimina- 
tion’ against ours. There is ‘equality 
of treatment’ and ‘even-handed treatment’ 

.’ The court further stated that 


by reason of the 


“pro- 


court 


and no 


4% Farm Bureau Mutual Automobile Insurance 
Company v. Neel and The Ohio Casualty Insur- 
ance Company V. Neel, cited at footnote 9. 
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pe eanengprenene cere encarta, 


FOUR SCORE AND SEVEN YEARS 
AGO GUA FATHERS BROUGHT FORIM 
ON THIS CONTINENT A NEW NATION 
CONCEIVED IN LIBLA TY AND DEDICA- 
TED TO THE PROPOSITION THAT ALL 
MEN ARE CREATED (QUAL 

/ > IN A CREAT 
{HER THAT 
CON 


i 
| 
} 


, mt D DEAD 
FTF DEVOTION TO 
tt'Y GAVE THE 
i ¥ RESOL 
THESE DEAD SHALL NWT HAVE 
THIS NATION UNDER CO 
W BIRTH OF FREE 


mein ea 
ROM THE EARTH pene He 


; 


the factual situation might be regarded as 
literal 
Pennsylvania statute, particularly referring 
to the word “prohibition,” but that it cer- 
tainly was not within the spirit or intention 
of the 
It is of more than passing interest that in 


being within a construction of the 


Pennsylvania retaliatory provision. 


this case there was an extremely vigorous 
which Judge R. E. Woodside 
charged that the judiciary was invading the 
field by 
as to what the policy 


dissent in 
legislative ubstituting its judgment 
as to in- 
surance companies rather than applying the 
statute of the 


should be 


cleat Legislature. I rather 


that there may be other 
retaliatory 


domiciled in 


expect attempts to 


invoke statutes 


panies 


against com- 


having 


states 


monopo 


listic workmen’s compensation laws. 


Following the decision in the harm Bureau 


Pennsylvania 
amended in 


case referred to above, the 


retaliatory statute was a way 


which seemed to require without question 
that 


comme trom a state having a state monorx« 


workmen’s compensation companies 


listic workmen's compensation act be denied 
However, at a 
subsequent session of the Legislature, the 


a license in Pennsylvania 
statute was further amended to provide that 
the existence of a monopolistic state fund 
in one state should not be construed as a 
reason to deny a company coming from such 
a state a business 


license to transact its 


in the Commonwealth of Pennsylvania. 
Through the courtesy of Ray Murphy, 

general counsel of the Association of Casu- 

alty and Surety Companies, I have been 


Retaliatory Laws 


furnished a copy of the discussion which 
flowed between the Hon. J. Edward Day, 
former Director of Insurance of the State of 
Illinois, and Mr. Murphy in behalf of his asso- 
ciation respecting the proposed application of 
the Illinois retaliatory law against New 
York workmen’s compensation and automo- 
bile liability surety funds. The New York 
statute provided for three things: 


1. Stock Workmen’s Compensation Security 
‘und: Provides for a payment of 1 per cent 
of net direct workmen’s compensation pre- 
miums until the Fund, less liabilities, equals 
5 per cent of New York workmen’s com 
pensation loss reserves of all stock carriers 
(New York Workmen’s Compensation Law, 
\rticle 6-a). 


2. Stock Public Motor Vehicle Liability 
Security Fund: Provides for payment of 1 
per cent of net direct premiums on policies 
issued to cover certain specified public mo 
tor vehicles until the Fund reaches $150,000 
(New York Insurance Law, Section 330). 
As this Fund reached its maximum in 1946 
no payments have been required thereunder 
since that year. 


Motor Vehicle Liability Security Fund: 
Provides for payment of 1 per cent of net 
direct premiums on liability policies covering 
motor vehicles principally garaged in New 
York until the net value of the Fund equals 
15 per cent of the outstanding claim re 
serves of all authorized insurers under poli 
cies providing benefits secured by the Fund. 
Prior to February 15, 1951, and beginning 
with November 15, 1947, when payments to 
the Fund commenced, the rate was 2 pet 
cent, but under the provisions of the stat 
ute, it dropped to 1 per cent as of February 
15, 1951. (New York Insurance Law, Sec- 
tion 333.) 


It was pointed out that the three security 
funds were created and are maintained for 
the express purpose of insuring the payment 
of benefits under policies affected thereby 
in the event of the insolvency of any com 
pany or companies issuing such policies re 


The 


and 


ferred to in the security fund statutes 
statutes applied 
foreign companies doing New 
York. Mr. Murphy apparently succeeded 
in convincing the Illinois commissioner that 
the Illinois retaliatory statute was not ap 
plicable to New York companies even 
though the New York statute did apply to 
Illinois companies operating in New York 
The exchange of corre sponde nce took place 


equally to domestic 


business in 


several months ago and I assume the matter 
has been brought to an end by Illinois re- 
fraining from taking further steps to apply 
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its retaliatory statute. Similar correspond- 
ence was handled in 1950 with the commis- 
sioner in Massachusetts. 


There have been other suggestions from 
time to time that when a state prohibits the 
use of a specific kind or type of policy that 
retaliatory statutes in other states should be 
applied against policies coming from the 
state making such a restriction. Again this 
suggests that we as insurance counsel may 
be facing an interesting and perhaps un- 
happy future in the application of retali- 


atory statutes. [The End] 


APPENDIX | 


The following table of statutory reference 
to retaliatory statutes relating to insurance 
prepared in 1951 by the Fishback 
Committee and has brought up to 
date August, 1952 


was 
been 


States Having an Effective 
Retaliatory Tax Lar 


*Arkansas 
Sec. 66-215 (department of securities). 
Sec. 66-602 (filing fee) 
Sec. 66-202 (issuance of policy). 


Connecticut 
Sec. 1893, General Statutes 1949 (tax). 
Sec. 6138, General Statutes (ascertainment 
of reinsurance reserve). 
Sec. 6071, General Statutes (license fees). 
Delaware 
Sec. 104, Revised Code 1935 (corporations 
and agents, generally). 
*Florida 
Sec. 627.37, Statutes 1949 (agents’ license 
fees). 
*Idaho 
41-1007 (agents’ license fees) 
Illinois 
Sec. 444, Illinois Insurance Code. 


Indiana 


39-5012, Burn’s Statutes. 


Kansas 
40-253. 
Kentucky 


304.110 
296.230. 


Louisiana 
23.20; 22.983; Sec. 1079, Title 22, Revised 
Statutes 1950. 
*Statutes of these states quite limited in 
scope. 
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Maine 


Secs. 45; 139; 25; 249; 252. 


Maryland 
Sec. 41, 65, 136A, 92. 


Massachusetts 
Sec. 21, Ch. 63. 
Sec. 159, Ch. 175. 
Sec. 23, Ch. 63. 


Michigan 
Sec. 502.12. 
Minnesota 
Sec. 71.23. 
Opinion of the Attorney General 10-15-42 
requires “item by item” method rathet 
than “aggregate” method. 
Missouri 
Sec. 6046, Revised Statutes 1939. 
Note: 1952 Amendment, effective August 
28, 1952. 


method of computation. 


S. B. 8—To require aggregate 


Montana 
Sec. 6155. 


Nebraska 
44-150, 44-151, 44-152, 44-153, 44-149. 


New Hampshire 
Sec. 58 as to taxes 
See Secs §2. 53, 54, 57, 33, as to other 


matters. 


New Jersey 
Ch. 231, Laws of 1950. 


New York 
Sec. 61. 


North Dakota 
Sec. 26-0105, Revised Code 1943. 


Ohio 
Sec. 645, Sec. 658; 5436 General Code. 


Oklahoma 
Sec. 106, Title 36, 
Sec. 666. 


Statutes 1941. Also, 


Oregon 
Ch, 312, Laws of 1947 
Sec. 77-318, Compiled 
Supplement 1947. 


Laws Annotated 


Pennsylvania 
Sec. 50, Title 40, Purdon’s Statutes. 


Rhode Island 
Sec. 22, Ch. 150, General Laws of 1938; 
Sec. 1, Ch. 41, General Laws of 1938. 


South Carolina 
Sec. 41, Art. 1, Act 232, Laws of 1947. 


South Dakota 
Secs. 31.112; 31.2009. 
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Utah 
Sec: 43-14-9. 


Vermont 

Secs. 9188, 1049, Statutes 1947 
Virginia 

38-12; 38-13; Sec. 4233, Code 1942 
Washington 

45.14.04. 


*West Virginia 
Sec. 3404, Michies’ West Virginia Code 
1943 (on agents and brokers only). 
Sec. 3281(1) Michies’ West Virginia Code 
Supplement 1947 (valuation of policies). 
Sec. 3333(A) (certificate of incorporation). 


Wisconsin 
76.35; 76.36 and Sec. 


’ 


200.04(4). 


Wyoming 
52-1036. 


States Having No Retaliatory Tax Law 
or in Which Law Is Ineffective 


Alabama 
Sec. 825. Opinion of the Attorney Gen- 

eral, 10-7-49, holds law unconstitutional. 

And see State v. Fireman’s Fund Insur 


ance Company, 134 So. 858 (Ala., 1931). 
Arizona 
61-326, repealed 1945, 


California 
Law repealed. 


‘ 


Sut see 706.7. Some rem- 
nant of “reciprocal” law remains, 
Colorado 
No retaliatory tax law. Sec. 94, Ch. 87 
of 1935 laws repealed by Ch. 151 of 


1945 laws. 


District of Columbia 
No retaliatory tax law. 


Georgia 
No retaliatory tax law 
Sec. 56-315 repealed 1945 


Iowa 
No retaliatory tax law. 
But see 520.23; 432-2: 


’ 


510-19. 


Mississippi 
Retaliatory tax statutes 5673-5675 repealed 
in 1948. 


Nevada 


No retaliatory tax law. 


New Mexico 
Sec. 60-403 repealed 1945. 
Opinion of the Attorney General 5-17-45 
says 60-403 is constitutional under Pub- 
lic Law 15. 
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North Carolina 
58-152 rendered ineffective as to taxes by 
105-228.8. 
Tennessee 
Sec. 9, Ch. 3, 1945 made retalia 
tory tax law (6124; 3304) inoperative. 


Laws of 


Texas 
Art. 4758 
Art. 


1945 by 


Laws ot 


Sec. }, 
1945). 


repealed in 
$769a, (Ch. 279, 


APPENDIX Il 


Departmental Rulings 
and Attorney Generals’ Opinions 


In the course of its study, our subcom- 
mittee made a complete survey and study 
of insurance department rulings and prac- 
and Attorney 


the subject of 


tices Generals’ opinions on 


retaliatory laws. Some of 
them have been dealt with in the foregoing 
legal portion of Other such 


matters of interest and importance in those 


this report 


catego! ies are set forth here: 


Alabama. Opinion of Attorney General, 
October 7, 1949, holds state retaliatory tax 
law (Section 825) unconstitutional, citing 
State v. Fireman’s Fund Insurance Company, 
134 So. 858 (Ala. 1931), which held earlier 
retaliatory law (Section 8363, Code 1923) 
unconstitutional. 

Opinion of Attorney General, March 10, 
1927, holds that “in considering the burdens 
laid upon foreign insurance corporations by 


the laws of this state, there should, in my 


license taxes 


levied by municipalities of this state.” 


opinion, be considered the 


Indiana. Opinion of Attorney General, 
July 1, 1924, states that in determining the 
application of the retaliatory law, all taxes 
imposed upon companies by the 
statutes of both states must be taken into 
consideration and deductions as well as 
rates should be considered. 


foreign 


February 
which 


Opinion of Attorney General, 
3, 1950, holds that require 
Indiana insurance companies to file two 
separate and distinct forms and to pay on 
the one which is greater may also have their 
domiciled companies retaliated against by 
Indiana. 


states 


See detailed discussion in legal portion 
of report, above. 

Kentucky. Even though the retaliatory 
law in this state does not specifically pro- 
vide for inclusion of municipal taxes in the 
computation of the tax, the case of Life & 
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Casualty Insurance Company of Tennessee v 
Coleman, 233 Ky. 350, 25 S. W. (2d) 748 
(1930), held such municipal taxes includible. 

The question arises in some states as to 
whether there are companies doing business 
in a foreign state to base the operation of 
a retaliatory law. In Kentucky the law 
applies to a foreign company regardless of 
whether or not Kentucky companies ac 
doing business in the 
that foreign company. The applicability ot 
the retaliatory law is controlled by the fact 
that there are in existence Kentucky com 
panies to which the statute of the foreign 
state would apply if they should 
mission to the state —Clay v. Dixie Fire In- 
urance Company, 169 Ky. 337, 183, S. W. 529 
(1916) 


There is 


tually are state ol 


see k ad 


confusion, at times, in 


to be considered 


some 
determining what laws are 
in applying retaliatory laws against an alien 
By ruling of the Assistant Attor- 
ney General of Kentucky under date ot 
December 12, 1925, takes the 
position that the laws of the alien company’s 
United 


considered i 


company. 


this state 


domicile, and not of its state of 
States deposit, are to be 
applying the retaliatory law. 

Under date of February 17, 1928, the 
Assistant Attorney General ruled that de- 
ductions (such as dividends, returned pre- 
miums, ete.) are to be considered in applying 


the retaliatory law. 


Kentucky has specifically ruled through 
its Attorney General under date of July 28, 
1945, that the “aggregate” method of impos- 


state will be 
the ruling 


that 
part of 


ing retaliatory laws in 
invoked. The relevant 
reads as follows: 

P in the application of the Retalia- 
tory Act to foreign insurance companies 
operating in Kentucky it must be applied 
so that the aggregate of the taxes +? 
imposed by the Commonwealth of Ken 
tucky upon foreign insurance companies 
doing business in Kentucky shall be the 
same as the aggregate of the taxes 
imposed upon Kentucky corporations doing 
business in such foreign jurisdictions.” 

This series of rvlings and decisions leaves 
little ambiguity as to interpretation of the 
Kentucky retaliatory law. 

Louisiana. While there is no specific rul- 
ing or decision relating to the matter, this 
state concedes that where the premium tax 
is computed and paid on a retaliatory basis, 
the aggregate of the Louisiana premium 
taxes and the municipal taxes paid are to 
be compared with the tax calculated on the 
home That position is rather 
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state basis. 


important in view of the fact that Louisiana 
is one of the 
premium taxes are most prevalent. 


states in which municipal 


Michigan. Previous to an amendment to 
the Michigan retaliatory law in 1943 the 
Attorney General had ruled on October 7, 
1942, that the Michigan rate of tax should 
rate of the 
amount of 


with the home 


than the 


be compared 
State, rather tax, in 
computing the tax under retaliatory law. 
he 1943 amendment inserted the language 
“in the deleted the 
“a rate” this 


providing for the 


and words 


results in 


regate” 


which state now 


specifically “aggregate” 


method of computation of the tax. 


Minnesota. 
the exceptional method is required by opin 
ion of the Attorney General under date of 
October 15, 1942, that is, “. . . the taxes, 
etc., should be offset item by 


In this state, however, quite 


Ices, license Ss, 


item rather than by the aggregate method.” 


Missouri. While there is no specific statu 


tory provision or ruling, Missouri allows 
municipal taxes 


paid when computing tax on a retaliatory 


the companies credit for 


basis 


Attorney General of Mon- 
tana rendered an opinion under date of 
November 6, 1931, that, although the re- 
taliatory law does not apply to the date of 
payment, a would be 
allowed a foreign company when the date 
for payment by the State of 
| than in 


Montana. ‘The 


reasonable discount 
laws of its 


le is later Montana. 


Nebraska. By opinion of the 
August 2, 1932, 
reinsurance paid or dividends 


domici 


Attorney 
General, no deductions are 
allowed lo! 
applied in computing the retaliatory tax un 
home state allows such 


less a company’s 


deductions 
Oklahoma. 
on May 8, 


question as to 


The Attorney General rules 
1931, that in determining the 
whether or not the Okla- 
hema forth in the 
statutes of the foreign state shall be applied, 
each item should be considered separately, 
and the highest rate of tax applied. “In 
other words, in the particular instance you 
should collect the annual fee of $100.00 pro- 
vided by the Oklahoma Statutes, even though 
you apply the Minnesota Law in fixing the 


rate, or the rate set 


gross premium tax.” 


Utah. By instruction on the tax blank 
in recent Utah indicates that either 
a larger amount of tax or a higher rate of 
tax invokes retaliation in this language: 
“When taxes in larger amounts or at higher 
rates are imposed upon foreign insurance 
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companies by the laws of your state than 
are imposed by the this 


laws of state, 


increase your rates to correspond 


Vermont. 
operation of its retaliatory law is stated by 


Vermont's position as to the 


dated 


its Attorney General in an opinion 
February 6, 1942. There will be no retalia- 
tion by Vermont against a company which 
is domiciled in a state in which no Vermont 
company is licensed, The aggregate method 
of computation comparison is 
‘The opinion that support for the 
position taken will be found in the case of 
Fidelity and Deposit Company 7 
104 Atl. 234 (Vt., 1918). 


and used 


States 
Brown, 
This 


General 
follows the 


Washington. state by opinion of 
the Attorney date of May 
17, 1930, “aggregate” method 


of computing retaliatory taxes. The opinion 


under 


reads as follows: 


“The 
of a foreign state under the retaliatory law 


total tax imposed upon a company 


should equal that which would be realized 
if the rate and method of the foreign state 
applied to the 

business in Washington 


were foreign company’s 
the time 
applying 
company 


“Due allowance for leniency in 
should be made in 
foreign 


of payment 
the retaliatory law to a 


iere the time and method of 
favorable in the 


Washington companies.” 


payment 1s 


more 


foreign state tor 


Although the 
relation to 


Wvyoming re 


other 


Wyoming. 
taliatory law in taxing 


jurisdictions uses the language “of other 


s or territories,” the state gives a nat 
construction to thi 
takes the 


is not applicable to 


quoted expression 
position that the retaliatory 


} 
ahlien compant 
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Insurance Department Practices 


When dealing with the 


e departments in 


practice of insur 


relation to the opera 


pattern 


of retaliatory laws, a general | 


in be If t 


roceed in 


1 
hie nsurance companies 
— 1 } 
accordance 


with a o-called 


“ceneral pattern” and no objection is regis 
ered by 


onabk 


a particular state or states, a rea 


and assumption is tha 
accept the 

In effect, 
the practice as their own 


inference 
the state or states practice a 


they 
This is all 


ryt 
accep 


satisfactory to therm. 
sub 
referred to 


1 
and 


states 


ject to exception of the 


in this where special rulings 


Attornev 
lished their 


repe rt 


opinions have estab 


Also 


Generals’ 


practice excepted are 


Retaliatory Laws 


three states which relatively recently have made 


specific provision in their statutes for in- 
calculation 
by political sub- 
government 


Maryland and 


cluding in 


premium 


divisions ot 


the retaliatory tax 
taxes imposed 
the state 
states (Connecticut, 
Jersey) will be considered later in this 
portion of the report. Indicated below, 
therefore, is a method which could be ac- 


‘These 


New 


cepted as a general pattern to be followed 
in all except those above indicated, 
with reasonable assurance that the method 
will with departmental 


States, 


contorm 
ments. 


require- 


(a) For every state which has a retalia 
tory tax statute, prepare a computation on 
the basis of the of the company’s 
domicile. a computation on 
the basis of the tax law of the foreign state 
and compare the 
two computations. The greater of the two 
tax liability of the con 
If required, however, other fees and 
would brought into th 
computation 

(b) Some upon 
which retaliatory tax computations must be 
‘| he V 


unless the 


state 
Then prepare 


concerned results of the 
taxes would be the 
pany. 


taxes have to be 


states provide forms 


shown. should always be completed 
form or space 1s inadequate, in 
which case an appropriate statement of the 
company’s own design could be substituted 


(c} Some states do not provide lorms 
for reporting retaliatory taxation. It would 
that, if no such forms are provided 
by the insurance 
effort need be 
regarding 
puted on the 
than that ce 


seem 
department concerned, no 
made to furnish information 
unless the tax 
state 


retaliation com 


basis is greater 


home 
ymmputed on the foreign state 
basis 

An | situation exis 
State of Indiana due to it 


unusual pret 


“losses actually 
deduction 
taxed If that law were 
literally, fluctuation of 


paid within the state by 


tax statute allowing 
within this 
premiums to be 


” 


State as a 


interpreted losses 


a particular com 


pany from year to year could result in sucl 


determined 


company’s tax liability being 
under the 
inder the 
without 


states involvec 


retaliatory law one year and 


premium tax law the next 

any change in the law of the t 
1 having been enacted to cau: 
chai \ further une 


be, and actually Is, on OCCA nt, 


rthodox re 


such 
could 
two companies domiciled in the same 
Indiana would be taxed 
ently in the same year, that is, 
the premium 
under the 


differ 
one under 


and the other 


foreign to 


taxing statute 


retaliatory law. This situation 


has resulted in the courts of Indiana having 
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determined that in many instances it is not 
possible to determine by reading and com- 
parison of the law, without resorting to a 
calculation, which law resulted in the higher 
tax, and, therefore, it was not mandatory 
on the Indiana commissioner to enforce the 
retaliatory provision. (State v. American 
Insurance Company, 137 N.E. 338 (Ind., 
1922).) However, if any state requires 
Indiana companies doing business in that 
state to make the double calculation and 
pay the higher tax each year, Indiana will 
be obliged to apply its retaliatory law and 
will proceed in the same way as the other 
For about 15 years, however, Indi- 
ana has had agreements with a number of 
other states that neither state will invoke 
its retaliatory laws, that is, the companies 
of the foreign state doing business in 
Indiana will pay on the Indiana basis, and 
Indiana companies will pay on the foreign 
state basis on their business there. States 
which have agreements with Indiana on this 
procedure are New York, Pennsylvania, 
Minnesota, Rhode Island, Washington, Cali- 
fornia (prior to repeal of its retaliatory law), 
Connecticut, Massachusetts and Kentucky. 
Negotiations have been instituted to add 
Maine and New Jersey to this list of states. 


State. 


Even though the State of Oregon has a 
retaliatory law providing for computation 
of comparable taxes “in the aggregate,” it 
refrains from invoking such law and taxes 
all companies at the Oregon rate (2 per 
cent). 

Administrative practices of the several 
state departments of insurance will un- 
doubtedly be affected by the operation of 
so-called “catch-all laws” in effect in a 
number of states. It would seem logical 
that wherever the operation of “catch-all” 
provisions results in a higher tax being 
imposed upon a company of one state than 
could be imposed by the home state of such 
company, retaliatory laws would go into 
operation where such laws existed on the 
statute books of the home state of such 
company. However, if a company is licensed 
in all states, the possibility of retaliation 
as a result of the usual type of “catch-all” 
law is necessarily minimized. 

Some comment is advisable as to insur- 
ance department practices of the three 
states (Connecticut, Maryland and New 
Jersey) which have a specific provision in 
their retaliatory laws for inclusion of taxes 
imposed upon insurance companies by munici- 
palities, school districts and other political 
retaliatory tax 
separately 


subdivisions of states in 
computations. They will be 
treated in that order. 
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Connecticut. The Connecticut statute 
relevant to municipal taxes reads as fol- 
lows: 

“Any tax obligation imposed by any city, 
county, or other political subdivision of a 
State or foreign country on Connecticut 
insurance companies shall be deemed to be 
imposed by such state or foreign country 
within the meaning of this section, and the 
insurance commissioner for the purpose of 
this section may compute the burden of 
any such tax obligations on an aggregate 
state wide or foreign country-wide basis 
as an addition to the rate of tax payable by 
similar Connecticut insurance compantes in 
such state or foreign country.” (Italics sup- 
plied.) 

3y direct inquiry to the Connecticut 
Insurance Department the administrative 
procedure indicated is as follows, using the 
New York City gross receipts tax as an 
example: 


” 


The Connecticut department obtains from 
each Connecticut insurance company doing 
business in New York, information for the 
taxable year in question regarding the amounts 
of tax paid to New York State and New 
York City, respectively. These figures are 
tabulated for each of the three types of 
companies, that is, fire, casualty and life, 
and the percentage of New York City tax to 
New York State tax is obtained for each 
group. These percentages are then applied to 
the taxes already paid to Connecticut by each 
New York company in order to obtain the 
additional tax payable on account of this 
retaliatory feature. The only municipal tax 
that gives rise to any retaliation by the 
Connecticut Department is the 
New York City gross receipts tax. 


Insurance 


Maryland. The Maryland statute relevant 
to municipal taxes reads as follows: 


“Any tax, license, or other obligation 
imposed by any city, county, or other 
political subdivision of a state or foreign 
country on Maryland insurance companies 
or their agents shall be deemed to be im- 
posed dy foreign country 
within the meaning of this section, and the 
Insurance Commissioner for the purpose 
of this section shall compute the burden of 
any such tax, license, or other obligations 
on an aggregate state-wide or foreign country- 
wide basis as an addition to the tax and other 
charges payable by similar Maryland insur- 
ance companies or their agents in such state 
or foreign country.” (Italics supplied.) 

The italicized language quoted above 
would seem to indicate that municipal taxes 
should enter into the retaliatory tax com- 
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putation “on an aggregate state-wide or 
foreign country-wide basis as an addition 
to the tax.” However, the Maryland Insur- 
ance Department has indicated to this sub- 
committee that the computation is made on 
a city-by-city basis. It will be observed 
that there is an apparent conflict between 
this administrative procedure and the lan- 
guage of the statute. Note the reference 
herein to the practice followed by the 
Connecticut and New Jersey departments 
to meet this under similar statutes. 


New Jersey. The New Jersey statute 
relevant to municipal taxes reads as fol- 
lows: 


“Any tax obligation imposed by any city, 
county, school district, or other political 
subdivision of any other state or foreign 
country on New Jersey insurance companies, 
or reciprocal or inter-insurance exchanges, 
shall be deemed to be imposed by such 
state or foreign country within the meaning 
of this section, and the Commissioner of 
Banking and Insurance for the purpose of 
this section may compute the burden of 
any obligation on an aggregate 
state-wide or foreign country-wide basis as 
an addition to the rate of tax payable by 
similar New Jersey companies, or reciprocal 
or inter-insurance exchanges, in such state 
or foreign country. The addition to the 
rate of tax payable by similar New Jersey 
companies shall be calculated by divid- 
ing (i) the aggregate of their tax obligations 
paid to any such city, county, school dis- 
trict, or other political subdivision of such 
the aggre 
under the 
such 


such tax 


state or foreign country by (11) 
gate of the taxable premiums 
premium taxing statute of 
foreign country.” (Italics supplied.) 


state or 


It is quite evident that the New Jersey 
statute which was enacted by Chapter 231, 
Laws of 1950, is patterned somewhat after 
the Connecticut and Maryland laws. There 
is this difference however: The New Jersey 
law spells out specifically the method to 
determine the increase in the effective rate 
caused by the municipal taxes, that is, by 
the percentage that the aggregate municipal 
taxes bear to the total premiums taxable 


by the state. Connecticut does not spell out 
the method but, by administrative practice, 
attains the same result by increasing the 
tax percentagewise by the amount that the 
municipal tax bears to the state tax. Mary- 
land apparently follows neither computa- 
tion, but endeavors to determine a city-by-city 
retaliation. 

Under the New Jersey act, the commis- 
sioner “may issue regulations to carry out 
the purpose of this Act.” None have been 
issued to date, and as late as February 14, 
1951, the New Jersey department advised 
this subcommittee that they had not yet 
determined what their practice would be, 
pending assembly of information from New 
Jersey companies regarding such taxes paid 
on 1950 business, and then they would levy 
an additional tax where it may be required. 
Inasmuch as the statute very clearly spells 
out the method to be used, New Jersey should 
have no difficulty in determining a practice. 
They need do nothing but assemble the 
figures and proceed in accordance with the 
statute. 

As late as March 20, 1951, this subcom- 
mittee advised by the New Jersey 
department that their administrative proce- 
dure had not been completely determined. 
They did indicate that the law would be 
administered in relation to classes of insur- 
ance companies as soon as complete infor- 
mation is assembled as to the municipal 
taxes paid by the different classes of com- 
panies in the several where such 
taxes are imposed. The formula outlined in 
the statute will be followed. 


Was 


States 


Municipal taxation of insurance companies 
is so prevalent now, and may become more 
that revision of retalia- 
laws to such taxes in the 
computation may be accelerated. Efforts 
to promote uniformity of administration 
among the states, where the language in 
the several laws is susceptible to such uni- 
formity, should be an objective of both the 
insurance departments and the companies. 


so as time 
tory 


passes, 


include 


If some degree of uniformity is not attained, 
; 
onfusion and uncertainty will 


both the de 


considerabl ( 
I 


result to the disadvantage of 


partments and the companies 


“Under a private enterprise system of providing social insurance, the 
close cooperation of those who insure the benefits and of the super- 
visory governmental agency is fundamental to successful operation of 


the program. 


Failing such cooperation, there is likely to be dis- 


satisfaction on the part of those for whom the program is established.” 
—Mary Donlan, New York State Workmen’s Compensation Board. 


Retaliatory Laws 





( ‘ALIFORNIA—The tax on home office 

4 real property is deductible from the 
premiums tax due the year of actual pay- 
ment.—The California code 
surer to deduct from the annual tax imposed 


pt rmits an in 


on premiums the amount of real estate taxes 
paid by it on real property on which its 
home office the tate located 
The factual which required this 
ruling 


within was 
situation 
this: 
not located on the property until six months 
the tax had been paid although the 
did own the 

e time the tax 
raised a question as to 
taxes should be 
The 
deduction was proper 
that the 


property 


was The principal office was 
alter 
msurance company 


‘ 


I 
} 


Was Pe 
which year’s pre 
off set by the real 


Attorney General 


mium 
estate taxes ruled 
that the 
law required only 
be located on the 


because the 
principal office 
“ 
sometime in 
and this indicates that the com 


have the 


that year 


pany is to privilege of the tax 
deduction if it locates its principal office on 
the property at any time during 
Che deduction must be taken 

mium tax Sale 
taxes on the 
Opinion of the 


General, No. 52/16 


imposed in respect 
year in which the real estate 
principal office were paid 

California Attorney 
November 12, 1952 


Certain cooperative corporations may sell 
insurance and their dividends will not be 
considered rebates.—Jhe Attorne, 


has ruled on the following questions 


General 


a isumers cooperative 


forbidden to be 


agent? 


corporation 
licensed as an insurance 


Is payment of dividends on its share 


capital or of patronage dividends an un- 


lawful rebate? 


The answers in the opinion refer to two 


types of cooperative corporations. 
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A “wholesale co op” isa cooperative cor- 
poration whose capital is furnished by pre- 
ferred shares and sustaining shares owned 
| Par- 
ticipating shares are also part of its stock 
structure, being purchased out of patronage 
dividends. Patronage dividends are paid 
to the member 
of the volume 


’y member cooperative associations. 


cooperatives, on the basis 
of sales to them by the whole- 
proportioned to the par 
“Patronage dividends” are 
paid out of net profits only, 


sale « ooperative, 
value thereof 


\ “retail co-op 
member of the 


is a consumer’s coopera- 
tive and is a wholesale 
co-op. It likewise has two classes of capital 
evidenced by shares purchased for cash, and 
a third, so-called participating shares, which 
are purchased by patronage dividends. Its 
members are individual consumers who pur- 
chase property and services from the retail 
patronage dividends in 


co-op and receive 


} 


proportion to the volume of their purchases. 


All the 


div vale nds are 


paid by the di- 
rector’s declaration after the period in which 


they were earned 


With 


co-op is licensed as an agent. 


regard to the insurance, the retail 
Insurance 
pure hases from the retail co op by its mem- 
bers are added to the volume of other pur- 
chases in determining the patronage dividend 
of the There ] 


men ber iS no separately clas 
dividend in the case of 


sified patronage 
as distinguished from other serv 
purchased, all 


lumped together to determine the dividend. 


insurance 


ice or merchandis« being 


wholesale co-op is also licensed as 
Members of the 


The 
cooperatives 
are. constituent members of the 
ale co-op purchase insurance directly 

The whole 


to the 


1 


purchase! 


‘sale co-op credits these 
member cooperative of 
is a member, and in 
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this way the insurance purchases enter into 
the patronage 


co-op. 


dividends of the wholesale 


However, no patronage dividends 
are paid by the wholesale co-op directly to 
the buyer but are paid to the retail co- 
operative of which the buyer is a member. 
In the case of the insurance purchaser, the 
amount of his purchase of insurance will 
be added to his recorded patronage in the 
retail 
the patronage 
will be affected accordingly, just the same 


had like 


co-op of which he is a member and 


proportion of his dividend 
as if he groceries in 
amount. 


purchased 


These types of cooperatives are not the 
nonprofit organizations contemplated by the 


eliing insurance in th iaW 


prohibition against 


The second question must be broken into 


the following parts for an adequate answer: 


ments by the holesale 


(a) Are the pai 
co-op of dividends on its Class A or ¢ 


lass C 


shares or the receipt thereof by sucl 


1 


holders unlaw 


(b) Are the 
of interest o1 


Class Cc 


ful rebates 


payment by 


dividends on 


shares or tne 


shareholders unlawful rebate 


} 
such 


*) Is there anything unlawful 


method of paying or crediting by th 
or the retail co-« p ot patronage 
shareholder or 


nds to (1) any member 


-r the 


co-op or (2) any nonmember patron of 
I 


retail co-op or the wholesale 


retail co-op or the wholesale co-op? 


exception of the 

‘ er 1s in the negat 
the basis of the facts. These facts a 
based 


1 


patronage 
} 


total 


dividends are 


volume of purchases by the member 
from his At least so 
this basis continues, dividends, whether on 


divi- 


cooperative long as 


shares or in the form of 
not fall 


patronage 


dends, do within the unlawful 


Attorneys General 


rebate provisions of the California Insur- 
ance Code.—Opinion of the California Attor- 
ney General, No. 52/48, December 12, 1952. 


YOLORADO—The insurance premiums 

A considered as incident to a loan do not 
violate the Money Lenders Act.—The usual 
practices of money lenders and the usual 
Colorado chattel mortgages provide that the 
mortgagor shall carry casualty insurance 
upon the pledged property. This is for the 
mutual protection of both parties and the 
property pledged. Consequently, casualty 
insurance upon the tangible property pledged 
as security for the repayment of the loan 
is not violative of the law. But premiums 
on life, health and accident insurance, when 
included in the cost of a loan, are violative 
of the loan act.—Opinion of the Colorado At- 


torney General, October 17, 1952 


—Fapmersgecereeniorep insurance agent in this 
state cannot split commissions with a 
religious organization.—The Florida 
utes usual prohibition against 


Stat 
contain the 
the agent’s commission 
policy. The 
Attorney 
“May a life 
agent lawfully agree to donate, and in pur 


Ssuance ~ such agreement, donate, to a 


rebating or splitting 
n the sale of an insurance 
question submitted to the General 


for a ruling was this insurance 


charitable or a religious organization, a part 
of his commissions on policies of insurance: 
written on the lves of members of such 
reanization 

The a isl he may not 


of the Florida Attorn N 
December 2 


Genera 


| ENTUCK Y—Issuing insurance policies 
\ in New York is not doing business in 
Kentucky. 
ized under the 


An insurance company organ- 
New York 
sin Kentucky if it main- 
New York and is 


to trustees of social 


insurance laws of 


is not doing busine 


tains its only oft in sues 


roup insurance policies 


insurance funds located the 


f insurance are issued to employees 


State 


' 
industries located in var 


ing Kentucky 


The common purpose of these trusts is to 


on il | annu 


mous 


has rroup msurance 


r the benefit of el rible empl 


classes ot | 


of the contributing employers he 


ance contra is ¢ nto in 


NI ; 
New 


ntered 
between parties in that state and the insurer 
negotiating outside of 


Attorney 


has no representative 
the state.—Opinion of the Kentucky 
General, August 20, 1952 
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Texas Approves General Liability 
Endorsement Forms 


The Casualty 
Texas 


Insurance Division of the 
Insurance Commissioners 
has issued an order approving a number 
of general liability endorsement forms for 
use on and after January 15, 1953. The 
forms thus approved were Limitation of 
Contractual Liability (Texas GL-95A (G 
434)); Amendment of Comprehensive Gen- 
eral Liability Policy GL-160 (G 
432)); Amendment of Automobile Defini- 
tion and Water Craft Exclusion (Texas 
GL-161 (G 433)); Amendment of Compre- 
hensive General—Automobile Liability Pol- 
icy (Texas GL-162 (A and G 431)); 
Amendatory Endorsement, for use with 
standard O, L. & T. Liability Policy (Texas 
GL-163); Amendatory Endorsement, for 
use with M. & C. Liability Policy (Texas 
GL-164); and Instruction Sheet L (G 435). 

Also a part of this order (Bulletin No. 
117) was the directive withdrawing the 
board’s approval of the Exclusion of Con- 
tractual Liability form (Texas GL-95) and 
the Notice of Termination of Workmen’s 
Compensation Insurance form (Texas GL- 


112A (G232b)). 


Reproduced below are two of the forms. 


Board of 


(Texas 


Amended Texas GL-95A (G 434) 


It is agreed that the definition of “Con- 
tract” in Condition 3 (a) of the policy is 
amended to read as follows: 

The word “contract” means a warranty 
of goods or products or, if in writing (1) 
any easement agreement, except in connec- 
tion with a railroad grade crossing and (2) 
any agreement required by municipal ordi- 
nance, except in connection with work for 
the municipality. 
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Amended Texas GL-161 (G 433) 

It is agreed that with respect to the in- 
surance under the Liability Coverage and 
the Medical Payments Coverage the policy 
is amended as follows: 

1. The definition of 
amended to read: 


“Automobile” is 


“Automobile. ‘Automobile’ means a land 
motor vehicle, trailer or semi-trailer, other 
than crawler or farm-type tractors, farm 
implements and, if not subject to motor 
vehicle registration, any equipment which is 
designed for use principally off public roads.” 

2. Subparagraph (2) of 
is amended to read: 


Exclusion (b) 


“(2) watercraft twenty-six feet or more 
in over-all length, or with more than ten 
horse power, owned by or rented to an 
insured, while away from the premises, or” 

(Attaching Clause) 

NOTE—When used with the 


Comprehensive Personal 


Farmer’s 
Liability Policy, 
reference in two places in paragraph 2 to 
sub-paragraph “(2)” should 
graph “(3)”. 

When used with the Farmer’s Compre- 
hensive Personal-Comprehensive Automo- 
bile Policy, Paragraph 1 of this endorsement 
is to be deleted. When so used this endorse- 
ment may be combined with Amendment 
of Automobile Liability Policy, Endorse- 
ment A418a under the caption “Amendment 
of Policy.” 


be sub-para- 


California Extends Blanket 
Approval of Fraternal Forms 


$y a departmental bulletin numbered 
133A, the Insurance Commissioner of Cali- 
fornia, John R. Maloney, extended for six 
months from March 21, 1953, the blanket 
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approval given to fraternal life insurance 
benefit certificate forms by Bulletin No. 133. 
The full text of Bulletin No. 133A follows: 

“Departmental Bulletin No. 133 issued 
September 11, 1952, granted blanket ap- 
proval for delivery or issuance for delivery 
in California to all life insurance benefit 
certificates (including applications, endorse- 
ments and riders) of admitted fraternal in- 
surers which theretofore had been submitted 
to the Department of Insurance and had 
been marked ‘Approved’, ‘Issue Authorized’, 
or ‘Acknowledged for Filing’. This approval 
by its terms terminates at the 
March 21, 1953. 

“In that Bulletin we also advised you that 
we were negotiating with American Fraternal 
Congress in connection with Point 13 of the 
check list attached to Bulletin No. 127. 
Those negotiations have continued, and it is 
anticipated that a determination will soon 


close of 


be reached with regard to the problems pre- 
sented in connection with this point. 
“Inasmuch as March 21, 1953, is already 
near at hand and some adjustment of forms 
may be necessary to achieve full compliance 
with Point 13 even after a decision has been 
reached, this Bulletin extends the approval 
given by Bulletin No. 133 for an additional 
six months to and including September 21, 
1953. Fraternal have not al- 
ready done so should continue the adjust- 
ment of their new forms to meet the standards 
other than Point 13 outlined in the check 
list attached to Bulletin No. 127.” 


insurers who 


Announcement of ‘‘Reciprocal”’ 
States Made by California 


The California Department of Insurance 
has published by Bulletin No. 134 a list of 
states that are to be considered as reciprocal 
states under Section 706.7 of the California 
Insurance Code. This bulletin was directed 
to all domestic California insurers and read: 

“You will please take notice, and you are 
hereby notified, pursuant to the provisions 
of Section 706.7 of the California Insurance 
Code, that the following named States are 
hereby specified as “reciprocal” States with- 
in the meaning of said Section: 

“Hawaii (Sec. 8490.01 Rev. Laws °’45); 
Idaho (Sec. 41-109 Ins. Code ’48); Louisiana 
(Sec. 1251 Ins. Code ’50); Maine (Sec. 13-E 
Ins. Laws ’51); Maryland (Secs. 68A and 
136A Ins. Laws '49); Michigan (Sec. 511.2a 
Ins. Code ’50); Montana (Sec. 40-1314 Rev. 
Code '47); New Hampshire (Sec. 55 and 
56 Rev. Ins. L. ’48); North Dakota (Sec. 
26-0719, Ins. Laws ’50); Oregon (Sec. 101- 


State Department Rulings 


422 Ins. Laws ’51); Puerto Rico (Sec. 144 
Ins. Laws); South Dakota (Sec. 1, c. 118, 
Sess. Laws 1943, p. 169 Comp. Ins. L. 1951); 
Utah (Sec. 07.15 Ins. Code 1947); Virginia 
(life and disability only—Sec. 38.1-433 Code 
’50); Washington (Sec. 07.15 Ins. Code). 

“You will please take further notice that 
the Department of Insurance has notified 
the respective Departments of the above 
named States that they constitute “recip- 
rocal” States under the provisions of said 
Section and has requested such States to 
notify this Department of any and all viola- 
tions by any of our domestic insurers with 
respect to the above captioned matter in 
their respective States.” 


Nevada Prohibits Certain 
Cancellation Forms 


In Ruling 53-1 the Nevada Insurance De- 
partment for the use 
of a new heading to forms which authorize 
the cancellation of insurance policies: 

“WHEREAS: This Department has re- 
ceived numerous complaints from assureds 
that they had unknowingly and unintention- 
ally 


outlines the reasons 


canceled 
insurance policies by signing an ‘Authoriza- 
tion For Insurance Cancellation’, which in 
small print authorized the payment of the 
refund due the assured to a third party, and 


signed away refunds due on 


“WHEREAS: The primary function of a 
State Department is to 
the insurance buying public. 

“NOW THEREFORE IT IS ORDERED: 
That effective with March 1, 1953, all forms 
used by an 
pany, or any 


Insurance protect 


agent, broker, solicitor, com- 
other individual for the pur- 
obtaining authorization from an 
insurance 


pose ot 


assured to cancel an _ existing 


policy, or policies, which contain an au- 
portion of 
than the 
heading or 


the form in following manner: 


thorization to pay the unearned 
t 
t 


other 
state in the 


the premium to any one 


assured, shall so 
title te 


“ae 


Authorization For Insurance Cancella- 
tion And Payment Of Return Premium To 
Third Party’ and all of said heading shall 
be in the same size type, and 

“IT IS FURTHER ORDERED: That 
such forms as form No. 115R of the Walker 
Forms Company, 3764 So. Maple Ave., Los 
Angeles, as it is now printed or any similar 
type of form the title of which does not call 
to the attention of the assured that he is 
signing his interest in the unearned pre- 
mium away to a third party is forbidden 
for use in the State of Nevada.” 
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Dao 
oe 


Combined Viewpoints 


Studies 
Morris. 
Flatbush 
New 


in the Law of Torts 
The Foundation 
Avenue, Extension, 
York. 1952. 432 pages. 


Clarence 
Inc., 268 
Brooklyn ;.. 


$4.50, 


Press, 


This is a collection of 11 interesting law 
review articles by the author, some recent 
and some not so recent, on a wide range of 
tort law subjects. The articles selected are 
as follows: 

“Role of Expert Testimony in the Trial 
of Negligence Issues” 
the Negligence 


“Proof of Safety History in Negligence 


’ 


“Admissions and Issue” 


Cases’ 
Negligence 


“Role of Criminal Statutes in 
Actions” 


“Role of Administrative Safety Measures 
in Negligence Actions” 
“Custom and Negligence” 


“Proximate Cause in Minnesota’ 
“Torts of an Independent Contractor” 
“Notes on ‘Balancing the Equities’ ” 


“Tnadvertent Libel and Re- 


raction” 


Newspaper 
“Punitive Damages in Torts Cases.’ 


A complete table of cases and an index 
are included. 


Surrounded by Lawyers 
The 
Hor sky. 


Beacon 
1952. 


Lawyer Charles A. 
Little, Brown and Company, 34 
Street, 


179 pages. 


Washington 
SJoston 6, Massachusetts. 
$3.75, 

This very interesting little book is a series 
of lectures delivered under the auspices of 
the Julius Rosenthal Foundation at North- 
western University School of Law, in April, 
1952. 
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The Washington lawyer whose activities 
are related and evaluated is that attorney 
whose practice requires him to deal with 
big government at either or all the levels— 
legislative, administrative and judicial. This 
description fits the lawyer who might reside 
in Dallas, San Francisco, Los Angeles, 
Chicago or Washington, D. C., whose prac- 
tice requires him to represent his clients at 
the seat of the federal government. The 
functions of this particular genus are illus- 
trated by incidents, such as 
these which led up to the enactment of the 
Portal-to-Portal Act of 1947. The reader 
might remember the case of Anderson v 
Mt. Clemens Pottery Company, which gave 
rise to thousands of suits for overtime pay. 
What appeared to be a judicial windfall was 
nullified by the enactment of the Portal-to- 
Portal Act. 
was called on to 


newsworthy 


Here the Washington lawyer 
demonstrate to 
of Congress the inequity of extracting back 
overtime payments from industry because of 
this decision, and to point out that the only 


members 


avenue of relief was a legislative one. 


This book is divided into three parts: (1) 
a discussion of the general characteristics 
of Washington practice, and judicial and 
legislative activities; (2) an enumeration 
of certain activities relating to the executive 
and the administrative 
and (3} a very interesting and long conclu- 
which the “Some Reflec- 
tions on the Role of the Washington Lawy- 
er.” Here, in the author’s own words, is an 
explanation of this role: 


branch agencies; 


sion author calls 


“This work of the Washington lawyer in 
making the mandates of government mean- 
ingful is both a part of the lawyer’s profes- 
sional responsibility and a long step toward 
enforcement. As a Washington tax lawyer 
has said, ‘the Government is entitled to the 
tax lawyer’s help in explaining to taxpayers 
the many 
provisions which taxpayers must inevitably 
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dislike.’ Without 
lawyer can give—advice to the client on 
what the government him to do 
and not to government simply 
could not Perhaps, if laws and 
rules were not written in 
the expectation that the lawyers would per- 
form this function, there would be simple 
laws and rules and regulations which lay 
men could understand—but it would be a 
very much less intensive and a very differ 
ent government than we now have. 


this assistance which the 


expects 
do—the 
oper ate. 


and regulations 


Sut explanations and interpretations are 
not the whole of the Washington lawyer’s 
contribution to the enforcement of the law 
He is consulted by his clients on a proposed 
course ol 
1 


prope SCG 


almost 


action, a proposed contract, a 
form of advertising, a proposed 
everything. He says no, and the 
proposal is abandoned or modified. To me 
that is just as significant as an injunction 
obtained by the 


same 


government against the 
For every occasion on 
which the government itself prevents some 
unlawful course either in limine, 


it has begun, there must be dozens 


proposal. 


of dealing, 
or alter 
which have been prevented by the 
of a lawyer to approve the m.” 


All in all, the 


ane cdotal 


refusal 


‘ . 
book is a factual and often 
story of 


how Congress came to 


be a body of legislators completely Stl 


rounded by law vers 


ARTICLES 


Articles of 


interest in other 


legal publications 


Pretrial Procedures . . 
jective of the defense trial lawyer should 
be to terminate the litigation successfully 
at the earliest possible stage of the litigation 
in a manner afford 


favorable treatment 


. A primary ob 


which will reasonablk 


assurance of receiving 
in the event of an appeal 
ment ot 


merits is 


The accomplis! 
be fore 
much to be des 


this objective trial on the 
ired 


The la 
affords a variety of tools for the accomplis! 
ment of that end in appropriate cases. 


The pretrial moves discussed are aimed 
To take 
advantage of such vulnerability by adjudica 
before trial on the 


\ formula 


primarily at vulnerable complaints 


goal 


merits is the 
often followed by 


tion 


rienced 


expe 
trial counsel is that preliminary motions and 
demurrers should be avoided unless they 
can be employed with reasonable certainty 
of ending the lawsuit then and there. There 


may be times when counsel for the defense, 


Books and Articles 


by making a preliminary motion or filing a 
demurrer, can ascertain something of im- 
portance about the plaintiff's case which 
cannot otherwise be obtained except through 
deposition or other discovery process or in 
some cases could not be obtained at all 
before trial. It is a matter of experience 
and judgment as to whether the preliminary 
move should or should not be made 

Not 
of a complaint may be so expanded through 
the use of judicial 
that the true may be considered by 
the court before trial on the merits. Where 
appropriate, the use of this device allows a 
disposition of the case at the demurrer stage 
{the article is concerned primarily with 
California practice]_—Chance, “Some Prac- 
tical Suggestions on Defense Motions and 
Other Procedures Before Trial,” California 
Law Review, June, 1952 


infrequently the simple allegations 


notice in proper cases 


lacts 


Keeping the Law in Step with Science, 
Commerce and Industry ... Pretrial prac- 
tice has one of the outstanding 
modern improvements in the administration 
f It has 


ceptance by a 


become 
of justice. enthusiastic ac- 
number of the bench 


interest 


won 
large 
has aroused keen 


and bar, and 


among laymen 

Fed- 
representative ot! 
ate courts It directs the 


f an order embodying the 


The scope of pretrial as provided in 


eral Rule 16 is generally 


results of 


the pretrial conference and provides that 


T 
| of the 
manitest 
From this language, it is 
ent that the pretrial order has 
finality 


shall control t 


modified to 


the order r course 


action unless prevent 


injustice. appa! 
a quality of 
The principal objectives are simpli 
elimination of unnecessary 
“such other mat 
aid in the disposition of the 


fication of issues, 
proof, and the catch all, 
ters as may 
action.” 
After nearly 14 vears of ience with 
pretrial in the United States courts, it can 
be said without reservation that the proce- 
dure has proved its worth many times over 
and has abundantly fulfilled its highest ex 
Some judges and some lawyers 
But the growth of pretrial 


within late years has been stupendous. Its 


pec tations. 


resist the trend. 


adoption throughout every 
tion is inevitable. It demonstra 
tion that the law can keep pace with advances 


part of the na 
affords a 
in science, commerce and industry, and can 
meet the demands of the public for 
quality of Laws, 
“Pre-Trial—Its Purposes and Potentiali 
ties,” George Washington Law Review, Octo 
ber, 1952 


a high 


judicial administration 


127 





Sed 
7, 


ERO tee . SPN pt hela 
res ety CEG. ROK) 
Sg 4 yt Sota iS 


Old Auto Liability Rates 
Reinstated in Oklahoma 


Oklahoma drivers who purchased insur- 
ance between December 15, 1952 and Febru- 
ary 2, 1953, will get a their 
premiums because the Oklahoma Insurance 
Board on January 14 disapproved the re- 
vised automobile liability insurance rates 
filed by the National Bureau of Casualty 
Underwriters, effective December 15. 


rebate on 


In a followup to the state board’s action, 
the bureau announced that, effective Febru- 
ary 2, it reinstating the automobile 
liability insurance rates which were in effect 
in Oklahoma prior to December 15. 


was 


The state board refused to accept the ex- 
perience data used by the Bureau in its 
rate filing, but gave the bureau from 
ary 14 until February 9 to 
filing of rates that would be retroactive to 
December 15. The bureau decided that 
rather than develop a new filing in the short 
time available, it would reinstate the old 
rates but it that “[wlhen later ex- 
perience data become available for rate 
review purposes, a filing will be 


Janu 


make a new 


said 


new 


deve loped 


The board that future 
rate filings be made 45 days in advance of the 
proposed effective date so that it could 
review and analyze them and hold hearings, 
if necessary. 


state recommended 


The state board objected to the assump- 
tion in the rate filing that the percentage in- 
crease in average paid claims costs from the 
average level of 1950 to the average level 
of the first six months of 1952 will be 
repeated in the period from April 1, 1952, 
to December 31, 1953. 


In its findings, the board stated that 
“loss ratios based on six months of calen- 
dar year experience when used or viewed 
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without appropriate adjustment for seasonal 
operations and accounting practices and 
developed to the probable ultimate or to a 
year-end basis and when not valued for 
credibility, do not constitute a_ reliable 
index of past, present or prospective ex- 
perience, that loss ratios resulting from the 
experience of the first six months of a 
calendar year are generally higher than 
those resulting from the last six months 
of a calendar year and are generally higher 
than those resulting from the experience 
of the full twelve months of a calendar year, 
that such loss ratios do not fairly or truly 
reflect rate or premium needs and that rates 
based on such loss ratios are not in accord- 
ance with the applicable statutes.” 


Insurance Institute to Give 
New Examinations This Year 


Three new examinations on principles of 
the insurance business prepared by the In- 
surance Institute of America in conjunction 
with the American Institute for Property 
and Casualty Underwriters, will be given 
for the first time in May of this year, it has 
been announced by Dr. Harry J. Loman, 
executive vice-president of the Insurance 
Institute of America. Successful comple- 
tion of the examinations will iead to the 
award of the Insurance Institute Certificate. 
The new examinations will be given con- 
currently with the Insurance Institute’s ex- 
aminations on the old basis, so as not to 
work a hardship upon those persons who 
have partially fulfilled their certificate re- 
quirements on the old basis of study. 


Registration to take any or all of the new 
examinations in May, must be made by 
April 1. The fee will be $2.50 for each 
examination and must accompany the reg- 
istration. 


IL J— February, 1953 





PERSONS AND EVENTS 


Miami Insurance Conference. The first 
of a annual insurance confer- 
ences sponsored by the University of 
Miami School of Law will be held April 
15-19 at the Roney Plaza Hotel in Miami 
Beach, Florida. The conference will be 
held concurrently with the Eighth Annual 
Miami Tax 
being 


series of 


Arrangements 
hold joint sessions 


Conference 
are made to 
on the subject of “Estate Planning” so 
that the 


jointly 


participants of each conference 
can benefit from the 
of taxation and insurance as they apply 
and affect the subject A joint session 
on Pan-American matters has also been 
Inquiries should be directed 
to the University of Miami School of 
Law, P. O. Box 428, Coral Gables (Uni- 
versity Branch) 46, Florida. 


John H. Kroll, president of the National 
Association of Mutual Insurance Agents, 
announced a special drive by the 
association to encourage mutual agents 
to study for the C. P. C. U. designation 
Howard W. Legg, Baltimore, Maryland, 
is chairman of the drive 

The 


Companies 


discussions 


arranged 


has 


committee 


Conference of Mutual Casualty 
will hold its Underwriting 
(Auto and General Casualty) Conference 
March 19-20 at the Hotel Conrad Hilton, 
Chicago, Illinois. The organization will 


The three new examinations will be identi 
fied as “A,” “B” and “C.” Examination 
“A” will cover “General Principles—An 
Introductory Course’; Examination “B,” 
“The Principles of Fire, Marine and Allied 
Lines Insurance”; and Examination “C,” 
“The Principles of Casualty Insurance and 
Surety Bonding.” 

The Institute has prepared topical out- 
lines for each part that will serve as a 
guide to the readings suggested for those 
who wish to prepare for these examinations 

Although it is recommended that ex- 
aminees prepare for the examinations by 
attendance in classes conducted by various 
insurance groups, such attendance will not 
be a prerequisite to the taking of the ex 
aminations. 

The topical outlines of the subject matter 
of the three examinations is set up so that 
the material of Part “A” should be covered 
before Parts “B” and “C.” “B” and “C” 


The Coverage 


also hold a Claims Conference June 4-5 
at the same hotel, Conference President 
Charles W. Leftwich, Farm Bureau In 
surance Companies, has announced 

The Health and Accident 
Conference has announced the affiliation 
of the Benefit Association of Railways 
Employees of Chicago. F. B. Ahara is 


president of the new affiliate 


Underwriters 


\ nation-wide 
prosecuting attorneys will be conducted 
by the Practising Law Institute as part 
of its annual summet 


gram will train prosecuting attorneys in 


training program tor 


session. The pro 
methods of scientific crime detection and 


modern laboratory techniques, the us¢ 
of expert testimony, preparing criminal 
cases for trial, combating juvenile delin 
other 
in general the development of more effec- 
tive organization and methods. Many of 
the scholar- 
ships provided by the Robert P. Patterson 


Fund, 


quency, narcotic and rackets and 


prosecutors will attend on 
which has been announced by the 
Institute in the Secre- 
War who was president of the 
Institute at the death last 


Contributions to the fund may be 


honor of former 
tary of 
time of his 
year. 
sent to the Practising Law Institute, 57 


William Street, New York 5, New York. 


may be covered in sequence or taken con 
currently. However, neither, “B” nor “C” 
should be taken unless the student is familiar 
with the material covered in Part “A” be- 
cause the subject matter of the courses and 
examination questions in “B” and “C” will 
presume and include a knowledge of Part “A.” 

There will be a charge of 25 cents for 
each copy of the topical outlines for each 
separate part. A single copy of the topical 
outline may be obtained without charge if 
it is requested at the time an examination 
fee is paid; no allowance or refund will be 
made for outlines obtained at any other time. 

The suggested reading assignments have 
been pitched at the level of those who have 
attended high school. 


Requests for additional information should 
be addressed to Dr. Harry J. Loman, Ex- 
ecutive Vice-President, Insurance Institute 
of America, 3924 Walnut Street, Philadelphia 
4, Pennsylvania 
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Retaliatory Taxes Ordered 
Returned by Illinois Court 


Retaliatory taxes assessed by the Illinois 
against a Massa 
chusetts insurer in 1946 and 1947, and paid 
under protest by the insurer, were ordered 
returned by the Illinois Supreme Court in 
a decision of January 22. 


Insurance Commissionet 


The Illinois retailiatory law was invoked 
by the commissioner Massachu 
setts’ change in 1944 from an insurance tax 


levied on a 


following 


levied 
on gross premiums, and was instigated by 
a section of the revised 


reserve basis to a tax 
Massachusetts tax 
law which specified that companies whose 
tax on the than that 
under the old should continue to pay on the 
old, higher basis until the tax on the new 
basis equals or exceeds the old. 


new basis was less 


Illinois com 
panies doing business in Massachusetts in 
1946 and 1947 and they were not taxed 
under the above clause since their taxes 
under the old basis were lower than under 
the new and they were permitted under 
another section of the revised law to con 
tinue paying on the old until the 
assessment therefrom came up to the assess 


But, there were only two 


basis 


A REPORT TO THE READER- 
| 
| 


minor furnishes proof that he has in effect 
an automobile liability policy with standard 


limits, 


Section 20-a of the Vehicle and Traffic 
law provides that it shall be unlawful for a 
minor to operate on the public highways of 
the state a vehicle (including a 
motorcycle) for which the owner does not 
have in effect a standard provisions auto 
mobile liability policy or its equivalent, or 
unless the minor is insured under either an 
operator’s policy of liability insurance or 
an automobile liability policy covering his 
operation of such vehicle, in a form ap 
proved by the Superintendent of Insurance, 
or, if the minor is a nonresident, a policy 
acceptable to the Superintendent of Insur- 
ance as substantially the equivalent of a 
standard automobile liability policy, and in 
at least the standard limits. A minor while 
operating a motor vehicle on the public 
highways of the state is required to carry 
with him proof of the existence of the insur 
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motor 


ment under the new basis. ‘Therefore, under 
Massachusetts law, no Illinois company was 
being taxed an higher than the 
Illinois tax in 1947 on 


amount 
1946 and foreign 


companies. 


Since neither at the present nor in the 
future would the revised Massachusetts law 
operate to cause an Illinois company to be 
taxed at an amount higher than the Illinois 
tax required of companies, the 
retaliatory Illinois law 


foreign 
section of the should 
not have been called into operation.—Massa 
chusetts Mutual Life Insurance Company 7 
Parkinson CCH [Itunois Tax 
{ 88-501 


REPORTS 


Security Sales to Insurers 
Require No Ontario Prospectus 


Companies in the of Ontario, 
exempted from filing a pros 
pectus under the Ontario Companies In 
formation Act when they sell the entire 
issue of securities to insurance companies 
A recent amendment to the act would 
also apply the exemption when sales are 
made entirely to banks, loan or trust com 
panies, or the Industrial Development Bank 


Province 
Canada, are 


Continued from page 68 


ance policy required by this section, and 
failure to exhibit such proof to any official 
is presumptive evidence that the vehicle o1 
such minor have the 
required by the section. 


does not insurance 


Further Measures to Be Considered 


It is evident from the foregoing that 
although the problem in New York has 
been largely solved, a “gap” remains. While 
this gap may not be substantial, what fur- 
ther steps may be taken to close it? A 
variety of possible alternatives have been 
considered by this committee, which has 
weighed the possible effects of each with due 
regard to existing needs. 


Extension of Private Insurance——Any 
additional insurance coverages which will 
further minimize the problem are recog- 
nized by the committee as being desirable. 
Extensions of the standard automobile med- 
ical payments coverage, for example, have 
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been proposed; these would be most help- tee that any system of compulsory automobile 
ful since a fair percentage of automobile insurance would not be in the best interests 
accidents involve no liability. Such pro- of the people of this state. 

posals have included extending medical 
payments, as well as death and weekly in- 
demnity benefits, to members of the in- 
sured’s household with respect to all 


There is substantial evidence that auto 
mobile owners buy more complete protec- 
tion in states having safety responsibility 
laws than in Massachusetts where the law 
is compulsory. The most recent compara 
tive study affirming this conclusion has been 
made by the State of Wisconsin, which has 
just issued a Report of the Committee on 

Although it would be inappropriate for Motor Vehicle Accidents of its Legislative 
the committee to recommend specific cov Council. According to records of the 
erages, it is clear that further extensions of Massachusetts Automobile Rating and Ac 
private insurance would serve a sound pub- cident Prevention Bureau, approximately 38 
lic purpose. Enabling legislation, in the per cent of registered motorists carry lia 
form of any necessary amendments to the bility insurance in excess of the required 
underwriting powers of insurers, accord limits; this percentage is lower than any 
ingly should be favored. other state and substantially below the na 

tional: average. So, too, far less medical 

Compulsory Automobile Insurance.—A payments insurance is bought in Massa 
system of compulsory automobile insurance chusetts. Again, the original compulsory 
has long been advocated as a panacea in insurance law included liability with respect 
this field. It has been the subject of legis to guests carried in the automobile, a cov 
lative study in many states and has been erage also included in all automobile poli 
under consideration by various joint legis cies sold countrywide. In 1936, ten years 


automobile accidents, whether occurring in 
private or public vehicles or when the per- 
son is a pedestrian.® Other new and sound 
types of insurance are conceivable. 


lative committees in New York since 1937. after the statute was enacted, political pres 
sures for a rate reduction resulted in a 
statutory change eliminating this coverage 
from the compulsory law. Today, although 
afforded in 100 per cent of all standard 
automobile policies written countrywide, the 


Compulsory insurance is in effect in only 
one state, Massachusetts, where it became 
law in 1927.° The operation of the Massa- 
chusetts law has been established to be so 
incomplete and so unsatisfactory a solution 
to the problem that it is needless for this 
committee to detail its defects. The statute 


coverage is only optional in Massachusetts 
and is purchased by approximately 65 per 
does not apply to out-of-state drivers, acci cent of those buying statutory, compulsory 
dents beyond the boundaries of the state or ‘i™Surance. These facts constitute compel 
on private property, guest occupants, or to ‘ing evidence that under such a statute the 


wilful violators of the law or property P 
The problem of the “hit as the maximum required, to the public 


prescribed minimum tends to be regarded 


damage losses. : 
and-run” driver also remains unsolved it detriment 


Sarre . ; ; : ‘ , 
Massachusetts. It also is the considered judgment of this 


It accordingly may be accepted that if committee that enactment of any system of 
New York State should adopt a system of compulsory automobile insurance would 
compulsory automobile insurance, it should make insurance rates a direct political tar 
not be based upon the present Massachu get, with ultimate disastrous consequences 
setts law. Some of the cited defects could to the general public and the policyholder 
be remedied by additional legislat.on; others, As the insurance department has pojated 


could be minimized by interstate reciprocal out:” “It is incontrovertible that the en 
statutes, if model laws were widely enacted actment of compulsory automobile insur 
There remain, however, important consid ance in Massachusetts gave birth to a politi 
erations which have persuaded the commit cal football. It is also incontrovertible that 


® Report Relating to the State of New York 1 Report of the Committee on Motor Vehicle 
by the Insurance Industry Committee on Motor Accidents, Legislative Council, Madison, Wis 
Vehicle Accidents, October 30, 1951. To permit consin, October, 1952, pp. 102 and following 
the writing of such extended automobile medi- The succeeding satistics in this report are set 
cal payments insurance, the legislature in 1952 forth in the Report relating to the State of 
amended subsecs. 46 (13) and (19b) of the In- Wisconsin of the Insurance Industry Committee 
surance Law. Laws of 1952, Ch. 298, effective on Motor Vehicle Accidents, July, 1952, whose 
March 27, 1952. conclusions in this respect were accepted by the 

% General Laws of Massachusetts, Ch. 26, Sec State Committee 
8A; Ch. 90, Secs. 1, 1A, 34A-J and 175, Sec. % Report of New York Insurance Department, 
113A-D. cited at footnote 1, at p. 60 
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automobile insurance ratemaking has been 
tied into political campaigns in that State.” 
It is true that rates in New York today 
are so high, because of itiflation as well as 
accident frequency and severity, that they 
are the subject of public interest. 
However, enactment of compulsory auto- 
mobile insurance would inevitably result in 
in effort by political candidates to make 
state-fixed, lower rates a plank in campaign 
would be substituted 


great 


platforms. Slogans 
for actuarial science. 

In this must not be “inade- 
quate, excessive, unfairly discriminatory or 
otherwise The 
made by the private insurers but are regu 
lated by the Superintendent of Insurance.’ 


A primary objective of rate regulation has 


state rates 


unreasonable.” rates are 


been to assure the solvency of companies, 
but experience in Massachusetts has demon 
strated that 
under political pressures to obtaining the 
lowest rates, however inadequate. Legal 
redress by insurers has been largely futile.” 
We would regard any transfer of the rate 
making power to the state as opposed to the 


such an objective gives way 


public interest 

Further, an expected consequence of com- 
pulsory automobile insurance in New York 
State would be a demand for insurance pro 
vided by a state fund. In Massachusetts 
no such fund nor one 
exist for any line of insurance. In New 
York, however, there is in existence a state 


has resulted, does 


insurance fund, which aggressively competes 
with private insurers for desirable business 
in the fields of workmen’s compensation in- 
surance and nonoccupational disability in- 
surance, A demand for extension of its 
underwriting powers to automobile liability 
insurance could be expected. Because of 
the existence of the assigned risk plan,” un- 
der which a risk unable to obtain insurance 
is assigned to a company, any motorist to- 
day may obtain automobile liability insur- 
ance from a private insurer. So long as 
private industry is able to furnish the cov- 


% Insurance Law, Article VIII. 


% See Massachusetts Bonding & Insurance 
Company v. Commisisoner of Insurance, - 
Mass. —, 107 N. E. (2d) 807 (1952), not yet 
officially reported. 

% Insurance Law, Sec. 63. The constitution- 
ality of such a statute was upheld in California 
State Automobile Association Inter-Insurance 
Bureau v. Maloney, 341 U.S. 105, 95 L. Ed. 496 
(1951). Under the present assigned risk plan, 
as approved by the Insurance Department, ordi- 
nary rates without surcharge are applicable to 
those forced to apply to the plan because of 
market conditions, etc, (termed ‘‘clean risks" 
within the industry). 
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erage required by would 
consider an extension of governmental in- 
surance as likewise opposed to the public 
interest and we _ therefore recommend 
against any measures tending toward the 
creation of such insurance 


We also should that in Massachu 
setts insurance coverage has tended to re- 
main static and not to broaden in the same 
manner as has the automobile policy in 
states wherein private insurance companies 
In general, a harmful 
tendency toward uniformity of rates and 
coverages, as opposed to the present com 


mnotorists, we 


note 


compete for business. 


petitive system, would gradually result from 
compulsory automobile insurance. 


\ resolution against the enactment of a 
system of compulsory automobile insurance 
was adopted by the Insurance Section of 
the New York State Bar Association in 
1950. 


Compensating Systems.—The committee 
has considered various proposals to extend 
to all persons injured in automobile acci- 
dents a specified schedule of benefits under 
a system of compensation without regard to 
fault. No such system now exists in the 
United States, but have been advo- 
cated for the following 
socially desirable that the cost of all auto- 
mobile accidents be borne by all motorists; 
(b) all victims should be treated equally, 
regardless of fault; and (c) a compensation 
system would be less costly and more ex 
peditious than the judicial process. 


many 
reasons: (a) it is 


The committee finds that there does not 
exist substantial reason in the field of auto- 
mobile accidents for the abandonment of the 
basic theory of liability based upon fault 
and the substitution of expanding adminis- 
trative bodies for the courts. 

First, the problems thereby created would 
far exceed in number, nature and magnitude 
those which exist in workmen’s compensa- 
tion, for example, determination of proper 
compensation for children, adult students, 
housewives, unemployed adults and the 


1% French, The Automobile Compensation Plan 
for New York State, (Committee to Study Auto- 
mobile Accidents, Shippen Lewis, Chairman 
1932); Report of Special Committee on Plan 
and Personnel of the State Convention (Bal- 
lantine Committee), Association of Bar of City 
of New York (1938); Automobile Accident Insur- 
ance Act, 1952, Laws of 1952, Ch. 23, Province 
of Saskatchewan; Grad, ‘‘Recent Developments 
in Automobile Accident Compensation,’’ 50 
Columbia Law Review 300 (1950). See contra, 
Roscoe Pound, ‘‘Law in the Service State: 
Freedom v. Equality,’’ American Bar Asso- 
ciation Journal, December, 1950. 
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‘The employer employee relatior ship, 
basic in the scheme of workmen’s com 
would be lacking. Automobile 


injuries ordinarily are more serious than in 


aged. 
pensation, 


the average industrial accident; malingering, 
exaggeration and fraud could be more easily 
perpetrated; no similar program of group 
developed. As 


workmen’s compensation 


accident prevention may be 
in the realm of 
today, many claimants would normally not 
be represented by counsel, because of the 
limited available fees, to the public detri- 
ment.” 
necessarily would be 
nunistration Of any 

prospective 
lessened costs or delays must be dismissed 
as speculative.” Finally, under such circum 
stances it would appear to be socially un- 
desirable to extend to so broad a field the 
practice of compensating those injured solely 


Considering the large bureaus which 
created for the 
compensation 


ad- 
scheme, 
claims as to 


theoretical and 


because of their own misconduct. 

This association rejected a compensation 
plan which would have been applicable to 
all automobile accidents, at a stated meeting 


held on April 26, 1938 
While no 


Impoundment. impoundment 
law has been within the United 
States, such laws are in effect in British 
Columbia and Manitoba, and in a modified 
form in Alberta and Prince Edward Island. 
Following is a summary of the Manitoba 
law.” 

Section 128 H of the 
Act provides that where bodily injury or 
death, or property damage exceeding $50, 
results from a motor vehicle accident, a 
peace officer shall impound each 
vehicle and require it to be taken, (a) if 
repairs are necessary and immediately de 
sired, to such repair shop or garage as the 
owner may select, or (b) if repairs are not 
necessary or are not immediately desired, 
to such garage or storage place as the owner 
may select, unless otherwise required by 
the police, in which peace officer 
may direct it to be taken to a garage or 
storage place selected by him, to be kept 


In the field of workmen’s compensation in 
New York, lawyers’ fees totalled 3.5 per cent 
of the compensation awarded in 12,260 cases in 
which lawyers appeared for the claimant, the 
average fee being $13.00 in cases under $100.00 
and $307.00 in cases of $25,000 and over of com- 
pensation. Bulletin No. 8, ‘‘Research and Sta- 
tistics—1952,'" Workmen's Compensation Board 
of the State of New York. Under the Rules of 
the Board, claimants need not be represented 
by members of the bar. 

% The experience in Saskatchewan, the only 
jurisdiction in Canada or the United States with 
an automobile accident compensation scheme, is 
valueless for consideration in New York State 


enacted 


Highway Tratti 


moto! 


case the 
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The 


with minor exceptions, 


there at the expense ot the 


section provides that, 
shall 
place of impoundment. 


ownel 


no person remove a vehicle from its 


The impoundment provision does not ap 
ply if the driver, owner or other person in 
i 
charge of a 


peace officer a motor vehicle liability insur 


motor vehicle produces to the 
ance card or a financial responsibility card 
Legally parked cars are also exempt trom 
the impoundment provision. 


The owner of the vehicle is responsible 
for storage and any repair charges, which 
become a prior lien on the vehicle. This 
garageman’s lien is followed by any judg 
ment lien arising out of the accident and 
then by any other applicable encumbrance, 
including any chattel mortgage or condi 
tional sales agreement. 


An impounded vehicle is released if the 
owner gives security or proof of satisfac 
tion of claims and proof of financial respon 
sibility for the future, as required by the 
financial responsibility law; or if six months 
have elapsed from the date of the accident 
and no certificate of lis pendens has been 
filed; or if the judgment in an action is in 
favor of the owner, or if the action is not 
brought to trial within 12 months after it 
has begun. 


If such a statute were in operation for 
several years in this state, the problem of 
the financially irresponsible motorist would 
probably become so minor that no further 


legislation would be necessary. 


When added to a financial responsibility 
law of the type now existing in New York, 
would most 
effective inducement to. all 
obtain insurance. The result, 
should be to facilitate the collection of dam- 
ages. The provisions should apply only to 
accidents involving bodily injury or substan- 
tial property damage, for example, in the 
sum of $250. The statute should be appli 
cable to both residents and nonresidents 


the provision appear to be a 
motorists to 


moreover, 


The Province is among the most sparsely popu 


lated areas in North America. Under the 
Saskatchewan Plan, the loss of a leg at the hip 
or an arm at the shoulder is compensated in the 
sum of $225. The benefits in injury cases aver- 
age $94 and in fatal cases, $2,023. 

” Part VII, Highway Traffic Act, as amended 
by Laws 1952, Ch. 31, Province of Manitoba. 
While certain constitutional questions may be 
created by such a statute in New York with 
respect to presently financed vehicles, the com- 
mittee has concluded that these problems would 
be resolved within a reasonable time under 
properly drafted legislation. 
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Unsatisfied Judgment Fund.—Unsatisfied 
judgment funds have been provided in New 
Jersey, North Dakota, Alberta, British Colum- 
bia, Manitoba, Newfoundland, Ontario and 
Prince Edward Island. A description of the 
New Jersey statute,” enacted in 1952 but 
applicable only to accidents occurring after 
April 1, 1955, follows: 


Every registering an uninsured 
motor vehicle for the period commencing 
April 1, 1954 is required to pay an additional 
fee of $3; every other person registering a 
motor vehicle is required to pay $1; and 
each insurer writing automobile liability in 
surance is required to 4 of 1 per 
net There 

after the state treasurer is required to calcu 


person 


pay 
cent of its direct premiums 
late the probable amount needed to carry 
out the provisions of the law for the ensuing 
registration license year, and to assess not 
than % of 1 per 
not more 
and not 
sured motorists 


more cent ol premiums 
than $1 on insured 


than $3 on 


on insurers, 


motorists more unin 


The law creates an Unsatisfied Claim and 
Judgment Fund Board, the 
state treasurer and four representatives of 
insurers. A person who suffers injury or 
damage arising out of the ownership, main 
vehicle in the 
1955, and whose 


consisting of 


use of a motor 
April 1, 


satisfied in 


tenance or 
state on or after 
whole or in 
fund, is required, within 30 
days after the accident, as a condition precedent 
to the right thereafter to apply for payment 
from the fund, to give notice to the board 
of his intention to make a claim, such notice 
to be accompanied by 
information 


damages may be 


part from the 


certain prescribed 
The board is required to assign 
to insurers for investigation and defense, all 
default actions and hit-and-run cases, and 
is authorized to assign to insurers such other 
claims as it deems advisable, for the purpose 
of making an investigation or conducting 
the defense, such assignments to be made 
in proportion to premium writings within 
the state 

A person who recovers a valid judgment 
for an amount in excess of $200, is author- 
ized to apply for payment of the excess out 
of the fund to the limits of $5,000/$10,000 
and $1,000. Upon application for such pay 
ment the applicant is required to show, 
among other things, that he is not covered 
by workmen’s compensation; is not the 
parent or child of the judgment 
not a guest occupant of the 


spouse, 
debtor; was 

%® Revised Statutes of New Jersey, Sec. 39:6-61; 
Laws of 1952, Ch. 174, State of New Jersey, 
effective May 10, 1952. 
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motor vehicle owned by the judgment debtor ; 
was not at the time of the accident operat- 
ing or riding in an uninsured motor vehicle 
owned by him or his spouse, parent or child; 
that the judgment debtor was not insured; 
that the applicant has taken all possible 
steps to collect the judgment but has not 
been able to collect in full 


Under the financial responsibility law the 
license and registrations of any person who 
fails to satisfy a motor vehicle accident 
judgment are suspended until the judgment 
is satisfied and proof of financial responsi 
bility for the future is filed. The Unsatisfied 
Claim and Judgment Fund Law provides 
that when the license or registrations of any 
person have been suspended and the treas 
urer has paid from the fund any amount in 
settlement of a claim or toward satisfaction 
of the judgment against that the 
suspension shall not be removed, nor the 
registrations restored, until that 
person has repaid in full to the treasurer the 
amount paid by him, together with 4 per 
cent interest, and has satisfied all the re- 
quirements of the financial responsibility 
law. A court may make an order permitting 
installment repayment of the indebtedness, 
in which case the license and registrations 
may be restored until such person defaults. 
A discharge in bankruptcy does not relieve 
a person from the penalties and 
of the act 


person, 


license or 


lisabilities 


Che act further provides that the treas 
urer shall not pay any judgment from the 
fund until the applicant assigns the judg- 
ment to the treasurer, and the treasurer then 
is deemed to have all the the 
judgment creditor and is entitled to enforce 
the judgment. In hit-and-run where 
the judgment is obtained against the treas 
urer, he is subrogated to the cause of action 
of the judgment creditor against the opera 
tor or owner of the motor vehicle by which 
the accident occasioned, and if the 
latter’s identity is later established the 
treasurer may bring suit. 


rights of 


cases, 


was 


The law also contains provision for settle 
ment of actions, in certain cases, with the 
consent of the board and of the court, and 
upon execution of a confession of judgment 
by the defendant. Settlements involving 
payments of less than $1,000 are permitted 
without court approval, upon recommenda 
tion of the assigned insurer, and with the 
approval of the treasurer and one other 
member of the board 
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The basic approach of the New Jersey amendments ar 


statute would appear to provide a realistic 


specific recommended by 
this committee 


solution to many problems when, as in this (a) To permit restoration of license upon 


compliance with any 


open to abuse; 


state today, the percentage of insured motor installment payment 


ists is very high. However, the following order ts 


instances already 


BALLANTINE ON DONOVAN REPORT 


who took much 
satisfaction in the report of the commit 
tee headed by James B. Donovan sub 
mitted at the December 9 meeting of the 
Association of the Bar of the City of 
New York and the then taken 
endorsing the recommendations of the 
that the association urge 
legislation (1) providing tor the im 
pounding of every automobile 
involved in an accident resulting in sub- 
stantial 


I am one of those 


action 


committee 


which is 
bodily or property damage, if 
the owner does not possess standard limit 
liability insurance and (2) for the crea 
fund out of which would be 
paid up to standard limits of liability 
unsatisfied judgments attributable to 
automobile accidents, such fund to be 
supervised by the superintendent of in 
surance, and to be created by levies upon 
uninsured registrants of motor vehicles 
and all automobile insurance carriers in 
this state. 


tion of a 


My personal interest in the subject of 
losses caused by traffic accidents arose from 
acting Boston as counsel 
for the defense in actions in which the 
local transit companies were concerned. 
From my experience I concluded that 
the common law system for dealing with 
from 


years ago in 


such accidents 
various objections. In 
writing advocating the 
working out of a system on the 
analogy of the workmen’s compensation 
acts then recently into effect 
As losses due to automobile accidents 
important, after I came to 
New York I was active in setting up a 


losses arising was 


open to 1916 | 
began 


pieces 


new 
coming 
be came so 


study of the subject under the auspices 
of the Columbia Council for Research in 
the Social Sciences. The committee for 
the study was financed by the Rocke 
feller Foundation membership 
included the late Professor Joseph P. 
Chamberlain, William Draper Lewis, then 
Director of the American Law Institute, 
Judge Charles FE. Clark, then Dean of 
the Yale Law School, and the late Judge 


and its 


Report to the Reader 


Bernard L. Shientag, who had so much 
with the establishment of the 
workmen’s compensation plan in this state 
Che report of the committee, published 
in 1932, set forth that the common law 
system works badly in this field and that 
under it recovery depends almost en- 
tirely on what might be the accident of 
the defendant being insured. The com 
mittee recommended the substitution of 
a compensation plan. As stated in the 
Donovan report this plan was rejected 
1938, and it was 
rejected by the Donovan committee. The 
compensation plan has not been adopted 
in any jurisdiction except in Saskatche 
wan, but the Columbia Council report 
has been widely discussed and has been 
helpful in promoting the use of liability 
insurance, 


to do 


by the association in 


I have modified my view about a com 
pensation plan and now believe that if 
adopted the plan should be offered to 
injured persons as an alternative to the 
common law plan, not as a required sub 
stitute. I believe that it will be well to 
have state officers available for counsel 
and aid to injured persons and the 
establishment of a state fund as proposed 
by the Donovan committee might be a 
step in this direction. 


In 1929 New York adopted a financial 
responsibility law (Article 6-A of the 
Vehicle Traffic Laws). This law requires 
security and proof of financial responsi 
bility by a motorist concerned in an 
accident creating damage exceeding $50. 
The penalty for failure to furnish proof 
of such security means suspension of the 
license. This law, amended from time 
to time, has tended to improve the situ 
ation of those injured by motor vehicles 
and will be made more effective by the 
amendments proposed by the Donovan 
committee which the 
advocate.—Arthur A 
of Root, Ballantine, Harlan, 
Palmer, New York City. 


association is to 
Ballantine, member 
Sushby & 





North 


court has 


Dakota under which 
nominal 


installments not equal to the interest upon 


have arisen in 


a misguided ordered 


thre judgment: such provision accordingly 


should be reasonably qualified; 


(b) Any defendant should have the right 


to counsel of his own choice; only in the 


event that no such choice is made within a 
reasonable time, should defense be afforded 


by an insurance which thereafter 
should be 


fund; 


carrier, 


reimbursed at cost out of the 


(c) The problem should be such in New 
York after the enactment of an impound 
ment statute that it 
have assignments of cases to insurers fot 
investigation and defense, made by the exist 
risk plan, under the super- 
vision of the insurance department, instead 


would appear best to 


ing assigned 


of creating a new board of insurers, et¢ 


(d) The New Jersey fund is financed by 
(1) an additional $1 paid by the insured 
registrant, (2) an additional $3 paid by the 
uninsured motorist and (3) a tax upon auto 
mobile liability insurance carriers. We do 
not believe that the additional $3 is sufficient 
to induce registrants to insure, nor do we 
believe that an outright levy upon the in 
sured motorist should be imposed because 
others have failed to insure. 
mendation accordingly would be that the 
additional sum collected from each unin 
sured motorist should be more substantial, 
for example, at least $10, and that the 
remainder should be levied upon the in- 
surers, subject to a reasonable prescribed 
maximum, with periodic review of the entire 
method of financing; 


Our recom 


(e) Because the fund is designed to meet 
true conditions of hardship and not to breed 
claims, and in order to facilitate administra- 
tion and not unduly burden the fund with 
investigation and defense of small claims, a 
substantial deductible sum, for example, 
$500, would appear to be appropriate in this 
state; 

(f) Automobile insurance policies are is- 
sued for a term which may end, or the 
policy may be cancelled, after registration 
has been obtained; to prevent defeat of the 
plan by failure to keep insurance in force 
after registration, the committee recom- 
mends that appropriate administrative regu- 
lation be provided, for example, that each 
insured registrant declare to the state upon 
registration his agreement to maintain security 
in force during the term of registration, 
detected failure to comply resulting in 
mandatory cancellation of registration and 
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mandatory suspension of the registrant’s 


operator’s license for a period of two years. 


The submits the following 
resolution for adoption by the association 


committee 


“Whereas it is the sense of The Associa- 
tion of the Bar of the City of New York 
that additional legislation is required in 
order to deal effectively with the social and 
economic problems created by financially 
irresponsible motorists in this state; now, 
therefore, be it 


“Resolved that this 
mends adoption of an amendment to the 
Vehicle and Traffic Law, providing as set 
forth in this report, that every automobile 
owned by a resident or non-resident of this 


Association recom- 


State, which is involved in an accident oc- 
curring within this jurisdiction and resulting 
in substantial bodily injury or property 
damage, shall be impounded if the owner 
does not possess standard limits liability 
insurance or deposit equivalent security; and 
be it 


“Further Resolved that if the legislature 
that legislation in addition to such 
an impoundment statute is required in orde1 
to deal effectively with such problems, this 
Association: 


finds 


“(1) Recommends the enactment of a 
statute, as set forth in this report, creating 
a fund out of which would be paid, up to 
standard insurance limits of liability, un 
satisfied judgments attributable to automo- 
bile accidents, such fund to be supervised 
by the Superintendent of Insurance as set 
forth in this report and to be created by 
levies upon uninsured registrants of motor 
vehicles and all insurance carriers transact- 
ing the business of automobile liability 
insurance in this state; 


(2) Opposes the enactment of a system 
of compulsory automobile insurance; and 


“(3) Opposes the enactment of a system 
of compensation applicable to all persons 
injured in automobile accidents, without 
regard to fault. 


“Respectfully submitted, 
“Committee on Insurance Law 
“Tames B. Donovan, Chairman 

“John M. Aherne John F. McAlevey 
James J. Beha Harry J. McCallion 
Joseph H. Collins Denis B. Maduro 

P. Hodges Combier Daniel J. Reidy 
Edmund T. Delaney David A. Ticktin 
Samuel R. Feller Francis Van Orman 
Harry A, Gair George B. Wesley” 
Robert H. Kilroe 
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» from All Jurisdictions. 


INNEGLIGENCE 
Cases Involving Negligence, 
as Reported by CCH NEG- 
LIGENCE REPORTS 


City Snow Dump 


A municipality cannot be held liable, says 
the Wisconsin court, because snow dump 
was created in city’s performance of gov- 
ernmental function. 


A ten-year-old boy was drowned when tli 
shelf of snow which projected over a rivet 
and upon which he was playing collapsed 
The defendant city had dumped this snow 
on property it owned adjacent to the rive: 
as part of its 
The complaint charged the city with negli 
gence in maintaining upon its lands a publi 
that children 
and in failing 
to barricade the area against children under 
circumstances where the cit 


street-cleaning operations 


and attractive nuisance such 
were led to venture upon it, 
knew or should 
have known of the danger and that children 
would be attracted to it Lhe 
city’s demurrer to this complaint 
ground that it did not 
action was sustained by the crial 
the plaintiff appealed. 


defendant 
on. the 


State a cause « 


I 
court id 


said that the 
city’s 
with 
could not be termed a public nuisance. As 
for the 
recalled 


The court dumping « 


snow on the property where it did 


not interfere travel on the streets 
charge of attractive nuisance, it was 


“Wisconsin 


for damage caused by 


avoid 


their negi 


municipalities 
liability 
gence in carrying out governmental fun 
tions where they have not created a nuisance 
in fact, and even where such a nuisance has 


been created liability is not imposed if the 


Negligence 


ationship of governor and governed ex 
and the in 


relationship 


ists between the municipality 
‘That 


instant case, 


jured party 


present tn thie 


Was not 
but on the facts 
illeged in the complaint no nuisance in fact 


created or maintained and 


to be 
out of the 


Was there ap 
take the 


rule that the 


nothing which can 


general city 


is not liable for the negligence of its agents 


in carrying out a governmental function.” 

e the court held that the snowpile was 
created and existed in the defendant city’s 
pertormance of a govenmental 


} 
t 


tunction, 
was af 
u ‘aukesha 
1953 


sustaining the demurrer 
Flamingo City of 
October /, 
LIGENCE Cases (2d) 506 


e order 
tirmed 
Wisconsin Supreme Court 


1 Nt 


Filling Station Explosion 


While not explicit, plaintiff’s petition al- 
leged facts sufficient to bring the gasoline 
explosion within res ipsa loquitur, holds 
the Missouri court. 


The plaintiff brought his automobile into 
the defendant oil 


service and repairs 


company’s garage for 
one 
agents drove plaintiff's car into the lubrica 
tion room, closed the outer doors and raised 


rack It 
the re 


of the defendant’s 


the car on the hydraulic grease 
rather chilly 
kerosene heating 
In the 
tiff’s car, the defendant's attendant found 


was a day and was a 


lubrication 
rvicing the plain 


stove in the 


room process ot s¢ 


about ten gallons of 


onto the 


it necessary to drain 
gasoline from the car’s tank con 
floor of the room As 


drained, the attendant pushed it 


crete the gasoline 
along the 
Somehow 

and the 
The plain 
defendants 


floor with a squeegee to a drain 


or other, an explosion occurred 
injured 


that the 


plaintiff was seriously 


tiff’s petition charged 
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said 


, 


negligently allowed 
gasoline to violently explode and catch fire.’ 


“carelessly and 
The defendants filed motions to dismiss or, 
in the plaintiff to 
specifically plead the negligence with which 
he charged the defendants. 
overruled the 


alternative, to require 
The trial court 


motions to dismiss and sus 


tained the alternative motions. The plaintiff 
refused to plead further, the petition was 
dismissed, 


judgment entered for the de 


fendant and the plaintiff appealed 
rhe 


question presented by this controversy was 


reviewing court stated that the sol 
whether plaintiff's petition states a cause of 
the res tpsa loquitur doctrin« 
difficulty 


stating: 


action unde 
No great 


tered by 


amount ot was encoun 


the court in “In general 
the doctrine res ipsa loquitur does not 
apply when: (a) the 


injury 


except occurrence 


resulting in was such as does not 
ordinarily happen if those in charge use duc 
care; (b) the instrumentalities involved were 
under the management and control of the 
defendant; (c) and the defendant possesses 
superior knowledge or means of information 


as to the cause of the occurrence.” 


Applying the tests of the doctrine to the 
facts pleaded by the plaintiff, the court felt 
it would be justified in finding that the ex 
plosion in this case would not have taken 
place if due care had been exercised. It was 
further stated that although the petition 
was not explicit in this regard “it does allege 
that defendants plaintiff's car into 
their lubrication room, closed the outer doors 
thereof, caused it to be upon their 

rack, drained gasoline onto 
pushed it with a 
allowed the gasoline to ex 
held, 


to charge defendants with 


drove 


raised 
hydraulic 
the floor 
and negligently 
plode rs 
were 


RTCAS( 
and squeeger 
These allegations, the court 
“sufficient 
the management and control of the agencies 
allegedly involved in the 
by fair inference, to 


and, 
negative plaintiff's 
knowledge of the precise negligent act pro 
ducing the explosion.” The judgment 
Carter v. Skelly Oil Company 
Supreme Court. November 10, 
NEGLIGENCE Cases (2d) 555 


occurrence, 


Was 
revel sed. 
Missouri 
1952. 1 


Negligent Bridge Construction 
The Oklahoma court rules that the de- 


fendants negligently constructed their 
bridge so that flood water caused damage 
to plaintiffs’ land. 


The defendants (the plaintiffs in error 
here) had a contract with the United States 
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Government to construct a spillway and 
embankment of a dam. As 
a necessary incident to this construction the 
defendants had to build a temporary bridge 
across the river so that materials might be 
transported banks. 
The that was put up was 
the result of some study by the defendants 


flood-control 


between the opposite 


type of bridge 
as to what kind would best suit their pur- 
The was an 
earth-filled one that had adequate outlets 
for the normal 


poses. bridge decided upon 
water in the 
insufficient 
high 


flow of rive! 
disclosed, 


flood 


but, as the evidence 
for the flow of 
waters 


ordinary and 


During the months of May and June 
flood the plaintiffs’ land pre 
vented them from planting 130 acres of it 
The flood impounded water 
which had collected behind the defendants’ 
bridge, overflowed the 
The plaintiffs brought 
action seeking to recover from the defend 
ants the 


waters on 


water was 


escaped and east 


bank of the river 


resulting from the loss 
of use of this land. It was the allegation 
of the plaintiffs that the flooding of their 
land was caused by the defendants’ negli- 
gence in building the bridge as they did. 
Although there was a marked conflict be- 
tween the evidence offered by the plaintiffs 
and that of the defendants concerning de- 
fendants’ flood 
e or below 
e plaintiffs’ 


damage, the jury found for the plaintiffs. 


damages 


whether the 
waters came out of the river aboy 


the bridge and the 


negligence, 
amount of tl 


‘ 


A distinction was drawn between an “ex 
is in the class of 
flood” 
at irregular 
intervals, may be expected. Even though 
the court that the defendants were 
liable to plaintiffs because provision had not 
been made in the construction of the bridge 


traordinary flood” which 
God 


which, though they may occur 


an act of and an “ordinary 


found 


for ordinary floods, it seems the defendants 
would have been liable had they made such 
provision. substantiated by 


This is this 


statement of the court 


liable tor 
solely from an act of God; but if his negli- 


“One is not damage resulting 
gence is a present contributing cause, which, 
commingled with the act of God, produces 
the injury, then he is liable, notwithstanding 
the act of God.” 


The judgment for the 
affirmed.—Stters v. Mayhall 
preme Court. October 7, 
GENCE Cases (2d) 422. 


plaintiffs was 
Oklahoma Su- 
1952. 1 NecLr- 
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LIFE 
Cases Involving Construction 
of Life, Health and Accident 
Insurance Contracts, as Reported 
| by CCH LIFE INSURANCE 
| REPORTS 


Fraudulent Application 


Because the deceased withheld informa- 
tion of his criminal activities, the Pennsyl- 
vania court rules the policy was voidable 
as a matter of law. 


The 
the benefic lary Ola life insurance policy on 
the theory that the 


defended its retusal to pay 


msurer 


policy was issued in 


reliance upon false and fraudulent repre 


sentations made by the deceased assured 


and was therefore voidable 


To show the fraudulent representations 
introduced into 


application the deceased had 


relied upon, the insures 
evidence the 
made out. In this application it appears that 
the deceased gave as his name the 
that appears on his birth certificate but not 
the name by which he was 
under which he was serving parole 
listed his 
when actually he was a professional gambler 
lhe application further that the 


deceased withheld information that he had 


name 


and 
Also he 


salesman 


known 


present occupation as 


disclosed 


engaged in criminal activities in answet 
whether his 
temperate. The 
deceased's blood-smeared body was found 
south Philadel 


phia, stabbed to death, wrapped in a blanket 


ing “yes” to the question as 


habits were correct and 


under a railroad bridge in 


and securely tied 


verdict for the in 


and the 


The jury returned a 
trial court dis 
plaintiff’s motion for a new trial 


surance ompany 
missed thie 


and for judgment nofwithstanding the verdict 


case affirmed 
after quoting extensively 
from vans Fenn Mutual Life Insurance 
Company of Philadelphia, 322 Pa. 547, 186 
Atl. 133. The quoted material read: “Ordi 
narily the 
of the 


The court in the 


this 


instant 
judgment 


question of the truth or falsity 
and they 
insured in good faith is for 
Where it affirmatively appears, 
from sufficient documentary evidence, that 
the policy 
and fraudulent statements, made by or on 
behalf of the insured, as where false answers 


Life, Health—Accident 


answers whether or not 
were given by 
the jury 
false 


was issued in reliance on 


are shown to have been given by insured 
under such circumstances that he must have 
been aware of their falsity, the court may 
direct a 


the insurer 


verdict or enter a judgment tor 


ree whether or not the 
answers were false and whether or not they 


faith are 


questions 


were given by insured in good 


questions of tact, and their determination 


must be left in the jury’s hands whenever 
the evidence concerning them is conflicting, 
or whenever the burden of proving them is 
carried by oral testimony even though such 
testimony is uncontradicted. A recognized 
exception to the latter rule is of course to 
be found in the situation where the uncon 
tradicted testimony of a party’s own witness 
establishes facts essential to his opponent's 


case, 


By applying the last stated rule to the 
instant case, the court felt it was clear that 
the defendant insurance company 
titled to judgment as a matter of law 
De Bellis v. United Benefit Life Insurance 
Company. Pennsylvania Supreme Court, 
Eastern District 1953. 15 Lrrt 
Cases 770 


Was en 


January 5, 


Anticipatory Breach Denied 


Declination by the insurer to renew a re- 
newable term health and accident policy 
could not be termed an anticipatory 
breach of the policy, rules the Fifth Cir- 
cuit. 


It was the claim of the plaintiff that the 
defendant 
mitted an anticipatory breach on the health 
and accident policy it had issued to him 
The plaintiff alleged that he was injured and 
totally disabled on March 7, 1948, which 
was within the policy period. He 
charged that the defendant, instead of pay 
ing him the amount then due under the 
policy, repudiated its obligations by return 
plaintiff on July 8, 1949, the 
tendered to the defendant 
informing the plaintiff that the policy was 
cancelled. The detendant expressly denied 
that it had told the plaintiff his policy was 
cancelled and alleged that the policy was a 


insurance company had con 


further 


ing to the 


premium and 


renewable term policy, “renewable at the 
option of the company only,” for an original 
term ending July 11, 1948, renewal premiun 
payable each one-half year thereafter and that 
for good reasons it had declined to renew 
The defendant maintained that the plaintiff 


had been fully paid for the injury of March 7, 
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1948, for two periods of disability resulting 
from that injury (plaintiff's attending phy 
sician reported plaintiff fit to work on No 
vember 15, 1948) under sick benefits. 


The jury returned a verdict for the plain 
tiff and the defendant filed a 
judgment notwithstanding the 
the ground that the evidence raised no issue 
of fact. The trial judge granted the defend 
ant’s motion and the plaintiff appealed. 


motion fo 


verdict on 


Complete expressed by 
the reviewing court with defendant’s state 
ment of the applicable law. Defendant 
stated that it is the settled law of 
that a policy such as this one which is 
renewable only at the option of the insurer 
is valid and enforceable, and that its dec 
lination to 


agreement Was 


‘Texas 


renew the policy was not a 
breach of the policy. Further, the defend- 
ant set out, it is settled that even if plaintiff 
had made a demand and defendant had in 
good faith rejected it, this would not have 
constituted a repudiation of the policy so 
as to be an anticipatory breach. The final 
point made by the defendant, and agreed to 
by the court, was that the plaintiff had 
made no demand nor furnished any proof 
of loss before the trial and, therefore, there 
was no basis whatever for the suit brought 
by the plaintiff. The judgment of the trial 
court affirmed.—Driggers v. Business 
Ven'’s Assurance Company of America 
United States Court of Appeals for the 
Fifth Circuit. November 22, 1952. 15 Lirt 
Cases 761 


Was 


Effective Date Decided 


The Arkansas court decides that to pre- 
vent confusion the effective date—the 
date on which premiums are due and 
from which the grace period runs—should 
be the date of issuance of the policy. 


Both parties to this action agreed to the 
stipulation of facts: The insur 
March 21, 1949, issued 
two life policies to appellee’s husband. The 
policies were delivered and the first pre- 
mium was paid three days later on March 
24, 1949. The policy provided for a 3l-day 
grace period. It was further provided on 
the face of the policy that the amount 
stated pays the premium for one year from 


following 


ance company on 


the date of the policy, which is given as 
March 21, 1949. By a later arrangement 
the premium payments were put on a 
monthly follows: The 
company notice to the 
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basis as insurance 


periodically sent 


assured. The first notice was sent five days 
before the premium was due. If the pre- 
mium was not received, a second notice was 
sent seven days before the lapse date. If 
the policies were allowed to lapse, a lapse 
notice was sent on the date of lapsation. 
All notices of kind were sent to the 
assured during the life of the policies and 
had on them the due date of the twenty-first 
of the appropriate month. The application 
which the assured made out and which was 
made a part of the policy read in part 

. that all premiums on any proposed in- 
issued hereon, including the first 
premium, shall be due on the date as speci 
fied in the policy irrespective of the date 


this 


surance 


of delivery or of premium payment. 


The last payment made by the assured 
was on July 20, 1951. He died on August 
23, 1951. This controversy because 
the beneficiary contended that the premium 
was due on July 24 (because the first premium 
was paid on March 24, 1949), that the grace 
period began to run from the twenty-fourth 
and so the policies were in force at the as- 
sured’s death. The insurer, however, con- 
tended that the premium was due on the 
twenty-first and so the grace period had run 
and the policies were not in force at the 
assured’s death. The trial court held the 
policies to be in force and the insurer appealed. 


arose 


judgment and dismiss 
ing the action, the present court stated: “In 
the case at bar the policy specifically pro 
vides that the first premium keeps the policy 
in force for one year from the date of the 
policy which is March 21, 1949. The evi 
dence is convincing that both the Insurance 
Company and the insured considered the 
premium to be due on the 21st day of the 
month, It is stipulated that all notices from 
the Insurance Company to the insured 
stated the due date as the 2lst day of the 
appropriate month. It does not appear that 
the insured ever protested about this date 


In reversing this 


“The date of the issuance of the policy as 
provided prevails as to the date 
when the premium is due; otherwise it 
would be impossible to determine the due 
date of the premium by an examination of 
the policy. In fact, it would always be a 
question for a jury to determine and neither 
the Insurance Company nor the insured 
would know for certain whether the pay 
ment of the premium by a given date would 
keep the policy in force.”—Pyramid Life 
Insurance Company v. Williams. Arkansas 
Supreme Court. October 27, 1952. 15 Lire 
Cases 763. 


therein 
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FIRE 


Cases Involving Construction 
of Fire and Casualty Insurance 
Contracts, as Reported by CCH 
FIRE—CASUALTY INSUR- 
ANCE REPORTS 


Insufficient Evidence 


That the trailer carrying the damaged 
fuel tanks also collided with the under- 
pass structure must be proved by more 
than mere surmise was the decision of 
the North Carolina court. 


The defendant company in 
sured the plaintiff under a motor vehicle 
cargo insurance policy which provided that 


msurance 


the company was not to insure the “legal 
liability of the Assured for: (G) Loss 
or damage caused directly or in- 
directly by the load or any portion thereof 
coming into contact with any other object 
unless the carrying vehicle also collides 
with such object - 


The this 
action occurred in the following manner: 
One of plaintiff's stake-bodied trailers was 
used to transport a empty fuel 
tanks. Along the route the driver en- 
countered an underpass through which he 
had driven with a 
similar load. This time, however, he didn’t 
make it. He testified that he proceeded 
into the underpass as close to the center 


accident which gave rise to 


load of 


several times before 


supports as possible at a slow rate of speed 
heard a “terrible The 
then that somehow the 
fuel tanks, which were loaded standing on 


when he noise.” 


driver discovered 
so that they had been 
and 
road 


end, had been struck 
their 
lying on the 


loosened from moorings several 


of them were 


Che plaintiff's driver testimony was to the 
effect that no part of the tractor or trailer 
came in contact with the underpass either 


at the top or at the He also made a 


sides 


sworn statement to this effect to an agent 
of the defendant fiv: 


occurred and re peat d 


days after the collision 
it several times in his 
trial. The plaintiff's 
to testify to the effect 
that about two weeks after the 


oral testimony at the 
owner was allowed 
collision he 
examined the underpass and found certain 
“scarring” on the right support at about the 
height of the top stake. The 


judgment were for the plaintiff. 


verdict and 


Fire and Casualty 


In reversing this judgment, the court re- 
marked: “A verdict or finding must rest 
upon proven facts or upon facts of which 
there is substantial evidence. A verdict or 
finding in favor of one having the burden 
of proof will not be upheld if the evidence 
upon which it rests raises no more than mere 


conjecture, guess, surmise, or speculation 


“The adduced in the trial be 
low, in our opinion, is insufficient to support 
the verdict. The motion for judgment as of 
nonsuit should have been allowed.”—Jenrette 
Transport Company v. Atlantic Fire Insurance 
Company. North Carolina Supreme Court. 
November 21, 1952. 7 Fire anp CASUALTY 
Cases 1018. 


evidence 


Limitation Clause Construed 


It was the ruling of the Louisiana court 
that the limitation period should not 
begin to run until after the insurer was 
required to make payment. 


The plaintiff's building was insured by 
the defendant under a fire insurance policy 
which contained an extended coverage en- 
dorsement for loss or damage resulting from 
windstorm, On September 19, 1947, a tropical 
hurricane damaged the plaintiff’s building 
On September 27, 1948, the plaintiff brought 
this suit to recover for the 
insured The company 
pleaded prescription based on the provisions 
Louisiana statute and 
policy, both to the effect that no suit for 
recovery on an insurance policy shall be 
“unless commenced 


damages to the 
building. insurance 


of a a clause in the 


entertained in any court 
within twelve months next after the incep 
tion of the loss.” 

The trial 
rendered judgment for the 
trial on the 
tribunal 


the plea and 
plaintiff after 
However, the appellate 
judgment and dis- 
plaintiff's suit The present 
court granted certiorari to the plaintiff. 


court overruled 
merits 
reversed the 


missed the 


clause im 
limitation 


noted that the 
preceding the one of 


The court here 
mediately 
provides that the 
hold the 
must furnish the company) for 60 days be 

Anothe: 
that after 


loss, the 


msurance Company may 
proof of loss (which the assured 


fore it is required to pay the loss 


clause of the policy provides 
notice of 
take 60 days for the prepara 


tion of the proof of loss 


giving immediate any 


assured may 


An examination of the various decisions 


in similar cases by other courts disclosed a 


limitation clauses 
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conflict in interpreting sucl 





However, the reviewing court felt that the 
majority rule was the liberal rather than the 
literal construction and, therefore, held “that 
the twelve months limitation clause in the 
policy begins to run after the plaintiff's 
cause of action has accrued by the provi- 
sions of the policy, that is, sixty days afte 
ascertainment of the by agree 
ment or by an award made by appraisers as 


loss eithe1 


provided for in the policy in case the parties 
fail to agree.” The judgment of the appellate 
was reversed and remanded to it for 
consideration of the merits 

Finkelstein v. American Insurance Compan) 
of Newark, New Jersey 
Court. November 10, 
CASUALTY Cases 1009 


court 
case on its 


Louisiana Suprem« 
1952. 7 Fire AND 


Intention Controls 


The Iowa court rules that as neither 
party intended that the policy should be 
for the larger amount, plaintiff’s recovery 
was limited to the smaller sum. 


In December, 1948, the defendant issued 
its fire insurance policy to the plaintiff for 
$2,500 on the plaintiff's home. 
plaintiff had improved the house, the in- 


Because the 


surance was increased to $4,000 in January, 
1949. In April, 1949, the defendant, by en 
dorsement, increased the insurance 
stated 
In one place in this endorse 
that the total amount 
of insurance $5,500 another, 
$7,000. It further stated that the premium 
due in 1949, was $38.08 which 
is the correct annual premium for $7,000 
It was found that the figures $3,000, $7,000 
and $38.08 were inserted through the erro: 
of the filled out 
ment. While both increases were orally re 
quested by the plaintiff from the defendant’s 
the plaintiff did not 
amount of the increases but merely asked 
When 
the agent called these errors to the attention 
of the defendant issued a 
corrected dated April, 
1949, which set out the increase as $1,500, 
as $5,500 and the 
as $29.92, the correct annual premium on 
$5,500. However, the defendant issued re 
newal 1949, and 
December, 1950, both reciting the amount 


again 
Chis endorsement that the increase 
was $3,000. 
ment it 


was stated 


was and in 


December, 


person who the endorse 


agent, specify the 


the agent to increase the insurance. 


defendant, the 
endorsement also 


total insurance extension 


certificates in December, 
of coverage as $5,500 and the premium due 
as $38.08. The agent billed the plaintiff for 
the $38.08 for each of these two extensions 
and the plaintiff paid this sum each time. 
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The plaintiff's home was destroyed by fire 
in March, 1951. He did not know the 
amount of insurance he had until informed 
by the agent that it was $5,500. It was the 
defendant’s adjuster who made the plain 
tiff aware of the discrepancy in the premiums 
that the plaintiff paid and the coverage he 
was afforded. The plaintiff had already mace 
out a sworn proof of loss for the agent for 
$5,500, but the adjuster stated that he would 
leave the adjustment open until the premium 
could be 


that 


coverage discrepancy resolved. 


There was no claim there was any 


fraud on the part of either party. 


was liable for 


The defendant admitted it 
$5,500 plus $16.32 in excess premiums, but 


not for the $7,0CO for which the plaintiff 


brought suit. Upon the above stipulated 
facts the trial court held that the defendant 
liable for $5,516.32, and the 


plaintiff appealed 


‘The 
court’s holding with these words: “As with 


was only the 


reviewing court afhrmed the trial 
contracts generally the cardinal principle i 
the construction of contracts 1s 
that the 


control. 


insurance 


intention of the parties should 


“It was stipulated at the trial that the 
corrected endorsement dated April 15, 1949, 


total as $5500 ex 


pressed defendant's true intention as to the 


reciting the insurance 


amount of insurance. There is no claim 
any additional insurance was requested after 
that time 
intended to take out more than $5500 insur 
Before the adjuster told plaintiff afte: 
the fire there 


of premium for the renewals plaintiff had no 


It is not claimed plaintiff ever 


ance, 


was a mistake in the amount 


thought of claiming more than $5500, the 


amount he did claim in his sworn proof of 


loss. It does not appear defendant was 


aware of its mistake until after the fire 


“Plaintiff misled into thinking 


before the fire 


was not 
there was $7000 insurance 

Che error in the amount of premium in the 
renewal certificates did not prejudice plan 

tiff except that he paid a total of $16.32 too 
much for the renewals. This excess is in 
cluded in the judgment. ‘lo permit plaintit 
to profit by this and to 
to the extent of $1500 would be 


unjust and 


error, penalize 
defendant 
manifestly would require a con 
struction of the contract contrary to that 
intended by both Sands v. Lowa 
Mutual Insurance Company of De Witt, Lowa 
Iowa Supreme Court. November 11, 1952. 
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AUTOMOBILE 
Cases Involving Construction 
of Automobile Insurance Con- 
tracts, as Reported by CCH 
AUTOMOBILE INSURANCE 
REPORTS 


Foreseeability of Frozen Feet 


It was the holding of the New York court 
that a common carrier should foresee the 
possibility that it would carry a passenger 
with poor circulation. 


Che plaintiff brought 


Sult age 


fendant bus company to damages 
leet 


while riding in defendant’s bus 


recover 


she incurred when het became trozet 


Returning to college after the Thanks 


iving holidays, the plaintiff was given a 
brothe: 


bile to catch a bus 


in-law’s heated automo 
The temperature at the 
was below freezing and Weather Bu 
reau records presented a low of 17 degrees 
ior that day The plaintiff testified that 
during the trip not only did she complai 
that the bus cold but the 


other suffered the 


ride in her 


tithe 


was extremely 


passengers also Same 
When complaint was made to 

replied that 
In the 
hour trip, the bus drive 


gate an accident, during which time he 


liscomfort 
the bus the heate1 


of the four 


driver, he 


was out of order course 


( 
stopped oO ti 


the door of the bus open for 15 minutes 
Plaintiff's feet became numb during the 
and upon dormitory, 
found that her feet wer« There as 


testimony by a physician that no one could 


arriving at her 
frozen 


get frozen teet at a temperature above 32 


degrees 


Chere was further evidence that the plain 
tiff was born with a heart condition which 
made her more susceptible to frostbite than 
the average person because of the resultins 
poor circulatory system. However, plaintifl 
had had frostbite and both 
she and her mother stated that they did not 
know of susceptibility The 
testified that on advice of her doctor she 
ignored the heart condition and the 
plaintiff with her other children 


knew nothing at all about her 


never before 


this mother 


raised 


condition 


Che reviewing court disagreed with the 


appellate court’s action in reversing the 


trial court’s judgment for the plaintiff. The 


appellate court’s position had been that, 


Automobile 


Plaintiff 


¢} latencdant 


a matter ot law, e detendant was not 


liable because of the plaintiff's susceptibility 
to trostbite injuries did not come 


realm of reasonable foreseeal 


Since he I 


within the nility. 


In reversing the appellate court’s decision 
he Court of Appeals called attention t 
the Public Service Law, Section 60-a, sub 
division 1, which provides for the furnishing 
of safe, adequate, just and reasonable facili 
ties by the bus companies operating undet 
ts jurisdiction. It was further pointed out 
that judicial taken of the 


applicable Public Service Commission rule 


notice may be 


which states: “Heating: Each omnibus shall 

be heated when reasonably required for the 

comfort 
The 


common 


' ae 
and salety of passengers. 


noted that it is a matter ol 
knowledge 
fer from low blood 
held 
foreseeable by a common carrier that such 


we yuld be 


court 
that many people suf 
and poor clit 
certainly 


pre ssure 


culation, and that it was 


a person among its 
Court of Appeals, 
it was mentioned, has held that 


passengers 
In similar situations the 
“a defendant 
is chargeable for all the harm and suffering 
which his brought on 


negligent act even 


though the plaintiff's injuries were aggra 
weak 
"—Owen v. Rochester-P enfield Bus Com 
York Appeals 
24, 1952. 39 AuTOMOBILE Cases 1122 


vated by his own predisposition ot 
ness.’ 


pany, Ine New Court of 


Ce tober 


Prudent Man's Duty 


A truck driver does not act in accord with 
the prudent-man doctrine when he does 
not avoid running over a large box in the 
center of a street, holds the Florida court. 


Whether the 


} » 
arivet 


truck 
care 
of ordinary prudence 


express 


company’s 


had exercised that degree of 
which a reasonable mat 
would have in a similar situation was the 
question to be resolved 1 th ase. Accord 
ing to the truck 


driver had driven over a large cardboard box 


evidences resented, the 


that was lying in the middle of a residential 


treet Unknown to the driver the box con 


tained two small bovs who were brothers 
One of the boys was killed and the other, 
seriously injured. It was only when he had 
and was questioned 


incident that the 


his destination 


about tl e 


reached 
driver re¢ alled 
passing over such a box. A witness who was 
driving along this same street in the opposite 
direction to the truck testified that he ob- 
served the express company truck pass over 
the cardboard box which was slowly turning 
over as if blown by the wind. The box was 
in the center of the street when the truck 
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ran over it. ‘This witness stated that he did 


reached a 


boy 


not notice anything amiss until li 


point near the box when he saw the 


who was injured crawl out of the be 


‘I he 


wrongful death of the one boy, 


incurred 


father brought an action for the 
another for 


the medical expenses because of 
the injuries to his second son and the se¢ 
ond son brought action for his pain and 
suffering, The two last-named 
In the 


the jury returned a verdict of not guilty, 


cases 


were 
consolidated for jury trial. first case 
and the trial judge granted a motion for a 
new trial. In the othe 
lict was for the father. 


two cases the ver 


The 


the circumstances of this case that the drive: 


court stated: “It is our opinion unde: 
of the truck was under the duty of continuing 
along the unobstructed right-hand side of 
27th Street, at least to the point where he 
could observe whether the cardboard box wa 
being rolled by a moderate wind or as was the 
fact, by the efforts of the two little boys 
who were playing therein, before delibe: 
ately turning out of his way to crush what 
larg 


he erroneously assumed to be a 


empty cardboard box.” 


The holding of the majority of the court 
was: “We affirm the final judgments in the 
personal injury because there was 
competent substantial evidence before the 
jury which justified the findings of facts 
made by it. We reverse the order granting 
a new trial in the wrongful death suit because 
in that record also we found competent sub 
stantial evidence which sustains the jury’s 
verdict and did not detect harmful error 
therein hence, the order granting a new trial 
was not justified,”—Raitlway Express Agency, 
Inc. vw. Brabham. Florida Supreme Court 
December 2, 1952. 1 AuromoniLte Cases (2d) 
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cases 


Parol Evidence Admissible 


The Nevada court holds that the assured’s 
testimony regarding the “Sworn State- 
ment in Proof of Loss” did not violate 
the parol evidence rule. 


This action on a 
brought because the assured was not satis- 
fied with the repairs on his automobile. H« 
alleged damages in the amount of $1,885 
while the insurer contended that its obliga 
tion, under the policy, was reduced to $472.30 
by an accord and satisfaction reached befor« 


collision policy was 


any repair work was begun, and based on 
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an estimate made by an independent third- 
party garage. ‘lo support its contention, 
the insurance company introduced a docu- 
ment signed by the assured entitled “Sworn 
Statement in Proof of Loss.” This document 
form, the formerly blank 
The blanks 


were filled in with the amount of the loss, 


Was a printed 
spaces having been typed in. 


the amount of the settlement, the date of 
the loss, the name of the insurer and the 
name of the garage to whom payment was 
authorized. It also stated that it was a full 
release of all claims by the assured against 
the named insurance company. 


The assured was allowed to testify, ove 
the objection by the insurer, that this docu 
ment was in blank when signed by him and 
was signed upon the representation of the 
insurer’s agent that it was simply a proof ot 
establish that damage had _ been 
sustained. He also testified that he 
told that execution of this form was neces 
sary before any repairs could be undertaken. 


loss to 


was 


The assured concluded his testimony witl 
the information that the above-mentioned 
blanks were filled in by the insurer without 
his knowledge, approval or authorization 
This testimony was disputed by the in- 
surer’s agent but apparently was believed 
by the trial court, sitting without a jury, 
which found for the assured. 


The insurer’s principal contention 
that the trial court erred in admitting the 
assured’s testimony as to the condition of 


Was 


the document when he signed it, since such 
testimony tended to vary by parol the terms 
of a written instrument contrary to the 
parol evidence rule, In overruling this con 
tention the reviewing court stated: “Plain 
tiff [the assured] is not contending that the 
and satisfaction were 
than those set forth in the ‘Sworn 
Statement in Proof of Loss.’ Plaintiff con- 
tends that no accord and satisfaction eve 
existed. His testimony tends to negative 
the very existence of such a contract rather 
than to vagy its terms. It is well recognized 
that parol testimony is admissible for such 
a purpose, for the parol evidence rule pre- 
supposes a valid and binding agreement 

It may, accordingly, be shown by 
parol that an instrument in a material re- 
spect was executed in blank and was sub 
sequently filled out without authority 
Judgment for the assured was affirmed. 
Western National Insurance Company v 
Trent. Nevada Supreme Court. August 22, 
1952. 39 AutomosiLe Cases 868. 
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terms of the accord 


other 


” 





THE DOCTRINE of contributory negligence is 
the expression in Anglo-American common law 
of the theory that a man should not profit by 
his own negligence. While this is a_ high- 
sounding moral principle, it has given rise to 
certain inequities in its practical application 
in certain circumstances. These inequities have 
led to the formulation of exceptions by both 
the courts and the legislature. The ‘‘last 
clear chance" doctrine is an example of a 
court-formulated exception to contributory neg- 
ligence; workmen's compensation laws, a leg- 
islative exception. The latest exception to 
make its appearance is the doctrine of com 
parative negligence. Gordon H. Snow, vice 
president and general counsel of the Pacific 
Indemnity Company, discusses the last-named 
doctrine at lengih and concludes tha! it may 
create inequilies that are perhaps greater 
than those sought to be cured. 


THe MOTION for directed verdict is the 
present-day product of the struggle since the 
Norman Conquest to prevent the rendition of 
unreasonable verdicts. So states Stephen A. 
Milwid in his article on the subject. 
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